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 P-R-O-C-E-E-D-I-N-G-S 1 

 (6:37 p.m.) 2 

CHAIRMAN HOOD:  Good evening, 3 

ladies and gentlemen, this is the public 4 

hearing of the Zoning Commission for the 5 

District of Columbia.  Today's date is 6 

Thursday March the 13th, 2014, it's 6:30 p.m.  7 

We're located at Jerrily R. Kress Memorial 8 

Hearing Room. 9 

My name is Anthony Hood, joining me 10 

this evening are Commissioner Miller, 11 

Commission May and Commission Turnbull.  We're 12 

also joined by the Office of Zoning staff Ms. 13 

Sharon Shelling. 14 

Office of Planning staff Ms. 15 

Steingasser, Mr. Mordfin.  And the District 16 

Department of Transportation, just give me the 17 

first initial of your name? 18 

(Off microphone response.) 19 

CHAIRMAN HOOD:  J? 20 

MR. ROGERS:  That's right. 21 
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CHAIRMAN HOOD:  No, it's not J.  1 

Okay, well give me the second alphabet.  I'm 2 

getting brained locked, just give me the 3 

second, I'll get it. 4 

MR. ROGERS:  Last name is JR. 5 

CHAIRMAN HOOD:  I guess if I look at 6 

the report that will help me.  What's your 7 

name, I'm sorry. 8 

MR. ROGERS:  Jonathan Rogers. 9 

CHAIRMAN HOOD:  Jonathan Rogers, 10 

okay.  Didn't we have another Jonathan Rogers?  11 

Oh, that was Art Rogers.  Okay, that's why I'm 12 

getting confused about everything, okay.  But 13 

anyway. 14 

Okay, we have from District 15 

Department of Transportation Mr. Jonathan 16 

Rogers.  And forgive me. 17 

This proceeding is being recorded 18 

by a court reporter and is also webcast live.  19 

For recording we must ask you to refrain from 20 

any disruptive noises or actions in the hearing 21 
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room.  Including display of any signs or 1 

objections. 2 

Notice of today's hearing was 3 

published in the D.C. Register and copies of 4 

that announcement are available to my left on 5 

the wall near the door. 6 

The hearing will be conducted in 7 

accordance with provisions of 11-DCMR-3022 as 8 

follows.  Preliminary matters, Applicant's 9 

case, report of the Office of Planning, report 10 

of other Government Agencies, report of the 11 

ANC, in this case is 1A, organization of persons 12 

in support, organizations of persons in 13 

opposition, rebuttal and closing by the 14 

Applicant. 15 

The following time constraints will 16 

be maintained in this meeting.  The Applicant 17 

has requested 45 minutes and we're going to ask 18 

that you hit the highlights, I don't think we 19 

need that much time.  We have read the record 20 

and I think it's complete, we just have some, 21 
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a few questions.  Organization is five 1 

minutes, individuals is three minutes. 2 

The Commission intends to adhere to 3 

the time limits as strictly as possible in order 4 

to hear the case in a reasonable period of time. 5 

All persons appearing before the 6 

Commission are to fill out two witness cards.  7 

These cards are located to my left on the table 8 

near the door. 9 

Upon coming forward to speak to the 10 

Commission please give both cards to the 11 

reporter sitting to my right before taking a 12 

seat at the table. 13 

When presenting information to the 14 

Commission please turn on and speak into the 15 

microphone, first stating your name and home 16 

address.  When you are finished speaking 17 

please turn your microphone off so that your 18 

microphone is no longer picking up sound or 19 

background noise. 20 

The decision of the Commission in 21 
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this case must be based exclusively on the 1 

public record.  To avoid any appearance of the 2 

contrary, the Commission requests the persons 3 

present not engage the members of the 4 

Commission in conversation during any recess or 5 

at any time. 6 

In addition, there should be no 7 

direct contact whatsoever with any 8 

Commissioner concerning this matter, be it 9 

written, electronic or by telephone. 10 

Please turn off all beepers and cell 11 

phones at this time so not to disrupt these 12 

proceedings.  Also, the staff will be 13 

available throughout the hearing to discuss any 14 

procedural questions. 15 

Would all individuals wishing to 16 

testify please rise and take their oath.  Ms. 17 

Schellin, would you please administer the oath? 18 

MS. SCHELLIN:  Yes.  Please raise 19 

your right hand.  Do you solemnly swear or 20 

affirm the testimony you'll give this evening 21 
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will be the truth, the whole truth and nothing 1 

but the truth? 2 

(Chorus of ayes) 3 

MS. SCHELLIN:  Thank you. 4 

CHAIRMAN HOOD:  Okay, Ms. 5 

Schellin, do we have any preliminary matters? 6 

MS. SCHELLIN:  Yes, sir.  We do 7 

have one party status request in opposition 8 

from Romeo Morgan. 9 

And then the Applicant has 10 

submitted some expert, proffered some expert 11 

witnesses.  We received the affidavit of 12 

maintenance from the Applicant, it is in order. 13 

CHAIRMAN HOOD:  Okay.  14 

Colleagues, I want to see, is Mr. Morgan here, 15 

who's requested party status?  Mr. Morgan? 16 

Okay.  Mr. Freeman, do you know -- 17 

are you Mr. Morgan?  Can you come to the 18 

microphone.  To the microphone. 19 

(Off record comments.) 20 

CHAIRMAN HOOD:  Oh, I'm sorry, that 21 



 
 
 11 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

person's not here tonight.  I'm sorry.  Okay, 1 

you are, they working now.  I have a kill 2 

switch. 3 

Okay, can you help us with Mr. 4 

Morgan?  We're getting ready to decide party 5 

status and typically the person needs to be here 6 

if we have any questions and I do, I personally 7 

do have one.  Can you help us, let us know where 8 

mister, can you identify yourself first and let 9 

us know who you are and then we can talk about 10 

Mr. Morgan. 11 

MR. WILLIS:  Mr. Morgan, I'm his 12 

tenant.  I live in the condo -- 13 

CHAIRMAN HOOD:  What is your name? 14 

MR. WILLIS:  Carey Willis. 15 

CHAIRMAN HOOD:  Okay.  Here's what 16 

we're going to do, Mr. Morgan is not here, 17 

you're his tenant.  There will be an 18 

opportunity for you, an appropriate time for 19 

you to testify. 20 

MR. WILLIS:  Okay. 21 
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CHAIRMAN HOOD:  Okay? 1 

MR. WILLIS:  All right then. 2 

CHAIRMAN HOOD:  So I'll call you 3 

back up at the appropriate time.  Again, Mr. 4 

Morgan is not here so Commissioners? 5 

I don't know, did anyone have any 6 

questions for Mr. Morgan?  Mr. Morgan who had 7 

requested party status. 8 

COMMISSIONER MAY:  Well I mean, 9 

certainly there's questions about the 10 

application. 11 

CHAIRMAN HOOD:  Right.  And we're 12 

not able to do that so I think what we'll do is 13 

we will deny party status or, I don't know, I 14 

don't think we can consider it because he's not 15 

here to even answer our questions. 16 

So what I'll do is deny, I will move 17 

that we deny party status to Mr. Morgan.  Also 18 

with the caveat that he can testify at the 19 

appropriate time.  He's not here for us to even 20 

consider this status, so I don't know if he's 21 
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withdrawn it or what, but I personally had a few 1 

questions for him but he's not here. 2 

I move that we deny it and afford him 3 

an opportunity as an organization at the 4 

appropriate time.  Can I get a second?  Okay, 5 

well if I can't get a second then -- 6 

VICE CHAIR MILLER:  My only 7 

hesitancy, Mr. Chairman, was what if he comes 8 

in the next ten minutes and we want him to have 9 

an opportunity to maybe ask questions of the 10 

Applicant.  I don't know what you've done in 11 

the past in this situation. 12 

CHAIRMAN HOOD:  I've never -- 13 

VICE CHAIR MILLER:  I'll just say 14 

-- 15 

CHAIRMAN HOOD:  I've never had, I 16 

have never had anybody here, one that was 17 

interested in a case, that didn't show up.  And 18 

if they didn't that mean they were supportive.  19 

They turned their opposition into support.  So 20 

again, after 16 years here I am now with 21 
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something new. 1 

VICE CHAIR MILLER:  I'll second 2 

your motion, Mr. Chairman. 3 

CHAIRMAN HOOD:  Okay.  I mean, you 4 

know, I want to forward him, I actually was 5 

prepared to give him party status. 6 

VICE CHAIR MILLER:  I was too. 7 

COMMISSIONER TURNBULL:  I would 8 

concur with both of you. 9 

CHAIRMAN HOOD:  What have we given 10 

party, let me just have, let's have this 11 

discussion.  If we give him party status, he 12 

doesn't show up for the whole hearing? 13 

COMMISSIONER MAY:  Mr. Chairman? 14 

CHAIRMAN HOOD:  Yes. 15 

COMMISSIONER MAY:  Well I mean I 16 

know there's a motion and a second -- 17 

CHAIRMAN HOOD:  Yes, this is 18 

discussion. 19 

COMMISSIONER MAY:  -- on the floor 20 

already so we're in discussion.  I mean, I 21 
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would be inclined to differ consideration for 1 

the moment because I think that a lot of the 2 

questions I would have about this were actually 3 

raised by the Applicant. 4 

So if, I would say let them just go 5 

ahead with the presentation and if Mr. Morgan 6 

shows up then we can take up the matter at that 7 

point and discuss it.  Because I think that 8 

there are some serious questions that have been 9 

raised about his application. 10 

CHAIRMAN HOOD:  Okay, I can go with 11 

that.  What I'll do is withdraw my motion and 12 

I will make a motion that we differ party 13 

status.  But I'm not in favor of going back 14 

through the whole agenda because if you want 15 

party status you should be here, he may have a 16 

valid reason for not being here, I don't know, 17 

so. 18 

VICE CHAIR MILLER:  I'll second 19 

your motion to differ. 20 

CHAIRMAN HOOD:  Okay.  So it's 21 
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been moved and properly seconded to differ.  1 

Any further discussion?  All those in favor? 2 

(Chorus of ayes) 3 

CHAIRMAN HOOD:  Not hearing any 4 

opposition, Ms. Schellin, would you record the 5 

vote? 6 

MS. SCHELLIN:  Yes, sir.  Staff 7 

will record the vote 4-0-1 to differ taking 8 

action on the party status request by Mr. Morgan 9 

until at the end of the Applicant's 10 

presentation.  Commissioner Hood moving, 11 

Commissioner Miller seconding, Commissioners 12 

May and Turnbull in support, Commissioner Cohen 13 

not present, not voting. 14 

CHAIRMAN HOOD:  And if Mr. Morgan 15 

comes in if someone, tenant or somebody, if you 16 

could let the staff know that Mr. Morgan is 17 

gladly here we would appreciate it.  Okay, Mr. 18 

Freeman? 19 

MR. FREEMAN:  Good evening, 20 

Chairman Hood.  For the record my name is Kyrus 21 
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Freeman, I'm an Attorney here on behalf of the 1 

Applicant. 2 

We will be proffering three expert 3 

witnesses.  You have their resumes, they were 4 

included in our pre-hearing submission. 5 

Our first proffered expert witness 6 

is Mr. Jeffery Lockwood, he's with Hickok Cole 7 

Architecture.  We would proffer him as an 8 

expert in architecture and design. 9 

He has appeared before the BZA and 10 

has been proffered and I believe accepted as an 11 

expert in two BZA cases, 18668 and 18476.  So 12 

Mr. Lockwood is our first proffered expert. 13 

CHAIRMAN HOOD:  Okay, and I think 14 

everyone else has been accepted, right? 15 

MR. FREEMAN:  Yes.  Our second 16 

would be Mr. Erwin Andres and our third would 17 

be Mr. Steve Sher. 18 

CHAIRMAN HOOD:  Okay, let's, we 19 

don't have a problem with who we've already 20 

accepted.  Let's go with Mr. Lockwood.  21 
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Commissioners, any question? 1 

COMMISSIONER MAY:  I just have a 2 

question.  Mr. Freeman, you said that you 3 

believe he's been accepted as an expert -- 4 

MR. FREEMAN:  Yes. 5 

COMMISSIONER MAY:  -- of BZA.  Are 6 

you testifying that he has been accepted? 7 

MR. FREEMAN:  The, I can let him 8 

confirm. 9 

COMMISSIONER MAY:  Okay. 10 

MR. FREEMAN:  The transcript on 11 

those two cases was a little unclear. 12 

COMMISSIONER MAY:  Okay. 13 

MR. LOCKWOOD:  Good evening, I 14 

MR. MARSHALL:  Jeff Lockwood with Hickok Core 15 

Architects.  So I was sworn in as a witness at 16 

those two BZA hearings and testified on behalf 17 

of the applicant on the architecture design of 18 

the two projects. 19 

CHAIRMAN HOOD:  You were sworn in 20 

but were you given expert status? 21 
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MR. LOCKWOOD:  I believe so.  I 1 

submitted my resume through the representing 2 

attorney before the hearing and I'm pretty sure 3 

that I was accepted as an expert. 4 

COMMISSIONER MAY:  Okay.  So I 5 

mean, I think ordinarily we would be inclined 6 

to accept previous judgment of the BZA on this 7 

topic, but I mean I don't think it really makes 8 

a difference.  We can just judge this based on 9 

the resume. 10 

COMMISSIONER TURNBULL:  Yes, I 11 

would concur I think.  Just reviewing his 12 

resume I'm satisfied. 13 

CHAIRMAN HOOD:  All right, any 14 

objections?  No objections? 15 

COMMISSIONER MAY:  No. 16 

CHAIRMAN HOOD:  All right, thank 17 

you.  We will proffer him as an expert.  And 18 

one other thing I want to add is we had agreed 19 

to moving one of your experts up.  I understand 20 

that they are fine with the order in which we 21 
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going to move, so unless I hear otherwise we'll 1 

keep the order. 2 

MR. FREEMAN:  Yes, sir, thank you. 3 

CHAIRMAN HOOD:  Okay. 4 

MR. FREEMAN:  Again, for the record 5 

my name is Kyrus Freeman on behalf of the 6 

Applicant.  As is the Commission is definitely 7 

aware, we're here tonight seeking approval of 8 

a consolidated PUD and map amendment to permit 9 

the development of what we think is a high 10 

class, high quality residential building with 11 

ground floor retail and off street parking. 12 

The proposed map amendment is to 13 

re-zone our property from GA-C2A to GA-C2B 14 

which is consistent with the number of prior 15 

approvals that the Commission has granted for 16 

other properties with the same zoning 17 

designation. 18 

As the Chairman indicated, the 19 

record is full and clearly indicates how we meet 20 

the burden of proof, so we will focus our 21 
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presentation tonight on a couple of items, i.e. 1 

the updates we've made since sit down and 2 

incorporation of OP and DDOT's comments. 3 

As you are well aware, we have the 4 

support of the Office of Planning.  They filed 5 

two reports marked as Exhibit 11 and 26.  We 6 

have the support of ANC 1A.  We went to multiple 7 

ANC meetings, meet with our SMD commissioner 8 

multiple times and ultimately the ANC voted to 9 

support our application as indicated in their 10 

letter included as Exhibit 16. 11 

We, as you know, have DDOT support 12 

and we have agreed to update our TDM plan to 13 

reflect DDOT's requested enhanced TDM in that 14 

we will offer the Carshare, our Bikeshare for 15 

a five year period which is what DDOT asked us 16 

to do, and we have also increased the amount of 17 

bike parking in response to DDOT's request. 18 

Seated to my immediate left is Ms. 19 

Jessica Bloomfield, also of the Law Firm 20 

Holland & Knight.  To my right is Mr. Steven 21 
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Zuckerman on behalf of the Applicant.  He's 1 

prepared a presentation but we'll just move 2 

into the architect and let Mr. Zuckerman answer 3 

any questions. 4 

In the audience we do have 5 

representatives from CAS Engineering who's a 6 

civil engineer.  OCULUS landscape architects, 7 

all of whom are prepared to answer any questions 8 

that we, that the Commission has. 9 

So with that I'd like to turn it over 10 

to Mr. Lockwood to kind of hit the highlights 11 

of the architectural presentation. 12 

CHAIRMAN HOOD:  Let me just ask, do 13 

we have anyone here who's in opposition of this 14 

case?  Anyone here who is in opposition of this 15 

case if you could just raise your hand please? 16 

Okay.  So Mr. Freeman, do you know 17 

of any opposition? 18 

MR. FREEMAN:  Other than Mr. 19 

Morgan, no, sir. 20 

CHAIRMAN HOOD:  Okay.  Because I 21 
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wanted you to, maybe through the presentations 1 

if there's some architectural opposition 2 

address some of those concerns through the 3 

presentation. 4 

MR. FREEMAN:  There's no 5 

architectural opposition that we've heard. 6 

CHAIRMAN HOOD:  Okay, all right.  7 

But any, whatever you're going to present, if 8 

you know of anything, concerns even from Mr. 9 

Morgan, if you're aware of them, try to present 10 

them in whatever you say.  That will help us. 11 

MR. FREEMAN:  Thank you. 12 

CHAIRMAN HOOD:  Okay, thank you. 13 

MR. LOCKWOOD:  Okay, for the record 14 

I'm Jeffery Lockwood, I'm with Hickok Cole 15 

Architects.  I've been working with the 16 

Zuckerman's on the 3212 Georgia Avenue project. 17 

The project is, again, at 3212 18 

Georgia Avenue.  It's a mid-block C shaped 19 

building between Kenyon Street and Lamont.  20 

It's serviced by a public alley system at the 21 
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rear. 1 

CHAIRMAN HOOD:  Excuse me, can 2 

somebody move the stand right there?  You know 3 

the mic. 4 

MR. FREEMAN:  And while that's 5 

happening let me make a quick note.  Included 6 

in the handout is a copy of our presentation 7 

slides, the color might show a little clearly 8 

on the handout.  And there's a materials board 9 

behind you as well. 10 

CHAIRMAN HOOD:  Okay, thank you. 11 

MR. LOCKWOOD:  And again, I'll sort 12 

of keep to the highlights.  The parking garage, 13 

we have one layer of parking below grade.  It's 14 

accessed via the alley at the rear of the 15 

building.  It has 34 parking spaces and there 16 

are mechanical spaces. 17 

This is the ground floor plan.  The 18 

ground floor plan has a 38 square foot retail, 19 

a 3,800 square foot retail space that fronts on 20 

Georgia Avenue.  We also have our residential 21 
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lobby towards the Southeast corner as well as 1 

our fitness and amenity club room area that 2 

looks out onto an enclosed courtyard space 3 

that's an amenity for the tenants. 4 

There's a bike room that holds 35 5 

bike spaces.  There's also ten bike spaces in 6 

the below grade parking garage. 7 

We have, again, the entry to the 8 

parking below.  And then also entry to our 9 

30-foot loading space with our 200 square foot 10 

loading platform. 11 

And then essentially our sort of 12 

streetscape plan here with keeping the existing 13 

four live up trees and adding two smaller new 14 

trees to the South end in front of the 15 

residential lobby. 16 

One item to note is, in our original 17 

design we had the residential lobby piece of our 18 

building pulled forward about five and a half 19 

feet.  If you notice the property line for 20 

this, for our lots here, have a strange sort of 21 
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jog to them.  We were reacting to that by 1 

pulling the building forward. 2 

After some discussions with OP in 3 

sort of looking back at the design, we have 4 

followed their comment to push that lobby face 5 

back so that it's parallel with the rest of our 6 

retail space and basically parallel with the 7 

rest of the street scape.  This allows us to 8 

provide a wider sidewalk and also just sort of 9 

a, we still are able to express our lobby entry 10 

even in that condition. 11 

Typical floor, we have typically 15 12 

units per floor.  We have a pretty wide range 13 

of unit types, predominately one bedroom and 14 

the studios.  We have some two bedrooms and 15 

some, one bedroom dens as well. 16 

I'll go to the, the roof plan here, 17 

we have, there are four roof structures.  There 18 

are two enclosed roof structures towards 19 

Georgia Avenue. 20 

The one here towards the South has 21 
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a low piece.  And then the sort of square piece 1 

is the elevator overrun at 18.6, the low piece 2 

is at 12. 3 

Over here is the other egress stair 4 

tower and a screen piece.  We've aligned the 5 

fronts of these two structures. 6 

And then toward the rear of the site 7 

on the legs of the C, if you will, we have two 8 

open to sky screen enclosures where we're 9 

housing our mechanical equipment.  We are 10 

providing, basically the green area is where 11 

we're providing green roof. 12 

We have some informal seating areas 13 

in the paved areas for tenant use.  And we're 14 

confirming to the GAR regs. 15 

CHAIRMAN HOOD:  Can I get you to put 16 

that one in the parking lot?  I know the parking 17 

lot gets crowded sometimes living in the 18 

District.  But if you could hold up for a 19 

second? 20 

MR. LOCKWOOD:  Sure. 21 
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CHAIRMAN HOOD:  I understand we've 1 

been joined by Mr. Morgan. 2 

MR. LOCKWOOD:  Okay. 3 

CHAIRMAN HOOD:  Ms. Schellin, 4 

could you cut the lights on so we can deal with 5 

this party status issue that we held in advance?  6 

Good evening, Mr. Morgan, if you could have a 7 

seat and identify yourself?  If you could have 8 

a seat and identify yourself, let me know who 9 

-- 10 

(Off microphone comment.) 11 

CHAIRMAN HOOD:  Turn your 12 

microphone on. 13 

MR. MORGAN:  My name is Romeo 14 

Morgan, I'm the owner of Morgan Seafood which 15 

is located at 3200 Georgia Avenue.  We're 16 

basically five lots that are there at which 17 

3200, 3202, 3204 Georgia Avenue -- 18 

CHAIRMAN HOOD:  Okay. 19 

MR. MORGAN:  -- 701, 703 and I also 20 

live right next door at 707 Kenyon Street 21 
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Northwest. 1 

CHAIRMAN HOOD:  Now are you, let me 2 

ask you this.  We had some questions for you, 3 

are you represented by Mr. Temple? 4 

MR. MORGAN:  Yes I am. 5 

CHAIRMAN HOOD:  Okay.  Mr. Temple, 6 

are you going to represent Mr. Morgan? 7 

MR. TEMPLE:  Correct. 8 

CHAIRMAN HOOD:  Okay, we're going 9 

to deal with the party status issue.  10 

Commissioners any questions of the application 11 

in front of us?  There was some questions, let 12 

me ask you this to start off. 13 

We received some information that, 14 

Mr. Morgan, do you use another name?  Another 15 

-- 16 

MR. MORGAN:  Yes. 17 

CHAIRMAN HOOD:  What is your other 18 

name? 19 

MR. MORGAN:  A.K.A. Anthony 20 

Williams. 21 
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CHAIRMAN HOOD:  Oh, Anthony 1 

Williams, okay. 2 

MR. MORGAN:  Antony Williams, Guy 3 

Street. 4 

CHAIRMAN HOOD:  All right.  Okay, 5 

Anthony Williams.  And you own one lot or two 6 

lots? 7 

MR. MORGAN:  I own, well Morgan 8 

Seafood is comprised of five lots and my home 9 

is right next door, which is another lot, which 10 

is six lots altogether. 11 

CHAIRMAN HOOD:  Okay.  All right, 12 

and you are a, you're asking for party status 13 

to be an opponent?  You're in opposition? 14 

MR. MORGAN:  Opposition, yes. 15 

CHAIRMAN HOOD:  Okay.  All right, 16 

Commissioners any other questions?  Any 17 

questions? 18 

COMMISSIONER MAY:  Just to be 19 

perfectly clear, the, all right, so the 20 

property that's, it's labeled on plans that we 21 



 
 
 31 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

have as Morgan Seafood and it's 3200 Georgia 1 

Avenue.  That's one of the properties that you 2 

own? 3 

MR. MORGAN:  Right. 4 

COMMISSIONER MAY:  Okay. 5 

MR. MORGAN:  Do you mind, I made 6 

some copies -- 7 

CHAIRMAN HOOD:  Oh no, we just 8 

dealing with party status right now. 9 

MR. MORGAN:  Yes, sir. 10 

CHAIRMAN HOOD:  And the reason I 11 

wanted to stop it because as party status you 12 

have an opportunity, as you know, to ask 13 

questions of the presentation. 14 

MR. MORGAN:  Yes. 15 

CHAIRMAN HOOD:  So that's why I 16 

wanted to start it.  Any other questions? 17 

VICE CHAIR MILLER:  So what is the 18 

address of the other property that you own? 19 

MR. MORGAN:  Morgan Seafood 20 

address it's -- 21 
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VICE CHAIR MILLER:  No, the other. 1 

MR. MORGAN:  The property is 707 2 

Kenyon Street Northwest. 3 

VICE CHAIR MILLER:  Okay, thank 4 

you. 5 

MR. MORGAN:  Um-huh. 6 

CHAIRMAN HOOD:  Okay, Mr. Freeman, 7 

you have any objection? 8 

MR. FREEMAN:  I don't. 9 

CHAIRMAN HOOD:  Okay.  If we were 10 

to grant him party status? 11 

MR. FREEMAN:  I don't have an 12 

objection, I do have a question.  According to 13 

the tax records, 707 Kenyon Street is owned by 14 

Guy E. Street, so I'm not clear on whether Mr. 15 

Street owns it or if Mr. Morgan owns, which is 16 

what he just said?  But according to the tax 17 

records it's owned by Guy E. Street. 18 

CHAIRMAN HOOD:  Well I know 19 

sometimes in this city, I hate to say it because 20 

I live here, I know the tax records sometimes 21 
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are not always accurate.  But for the record, 1 

Mr. Morgan. 2 

MR. FREEMAN:  We looked at the 3 

deeds as well. 4 

MR. MORGAN:  Yes I do own it and I 5 

pay the mortgage every month. 6 

CHAIRMAN HOOD:  So it's your 7 

testimony that you own that? 8 

MR. MORGAN:  Yes it is. 9 

CHAIRMAN HOOD:  Okay.  Well 10 

regardless of that, Commissioners, I would give 11 

mister, I think he is close enough to be party, 12 

of party status.  I think with the property he 13 

has is close enough and I think he's also 14 

affected. 15 

And he's requested the party status 16 

so I would move that we grant Mr. Morgan, a.k.a, 17 

would you rather be called Mr. Morgan or Mr. 18 

William? 19 

(Off microphone comment.) 20 

CHAIRMAN HOOD:  I would suggest, I 21 
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would recommend that we, I would make a motion 1 

that we would grant Mr. Morgan party status in 2 

this case and ask for a second? 3 

COMMISSIONER TURNBULL:  Second. 4 

CHAIRMAN HOOD:  Oh, it's been moved 5 

and properly seconded, any further discussion?  6 

All those in favor, aye? 7 

(Chorus of ayes.) 8 

CHAIRMAN HOOD:  Not hearing any 9 

opposition, Ms. Schellin, would you record the 10 

vote? 11 

MS. SCHELLIN:  Staff records the 12 

vote 4-0-1 to grant party status and opposition 13 

to Romeo Morgan.  Commissioner Hood moving, 14 

Commissioner Turnbull seconding, 15 

Commissioners Miller and May in support, 16 

Commission Cohen not present, not voting. 17 

CHAIRMAN HOOD:  Okay.  We are in 18 

the middle of a presentation.  Mr. Morgan, just 19 

to bring you up to date, Mr. Lockwood is giving 20 

us a presentation. 21 
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And the reason that I wanted you to, 1 

the reason why I wanted to stop is because you 2 

can ask questions of their presentation.  As 3 

Mr. Temple knows, we'll do cross examine if you 4 

have any questions at the end of their 5 

presentation, okay, sir? 6 

MR. MORGAN:  Yes, sir. 7 

CHAIRMAN HOOD:  Okay.  And you all 8 

may sit at the table, so, Mr. Lockwood, you may 9 

continue.  And forgive us, and thank you for 10 

indulging us. 11 

MR. LOCKWOOD:  Thank you, no 12 

problem.  Another item I just wanted to note on 13 

the roof plan is, we've worked since the initial 14 

design to simplify the structure and again sort 15 

of align the structures. 16 

We've also worked on just getting 17 

the setback so that we are, we have setback from 18 

Georgia Avenue on all sides of the screens.  19 

And also for our elevator overrun. 20 

Again, I'll keep doing the 21 
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highlights so that, if there's anything that 1 

you guys want to go back to it's no problem. 2 

This is the main Georgia Avenue 3 

facade.  Essentially our goal here was to take 4 

advantage of this large sort of mid-block 5 

facade.  And also to really focus on the 6 

Southern end which is a very prominent end. 7 

Again, knowing that it's 8 

potentially an at-risk corner condition, if 9 

there's development next to us at some point in 10 

the future, but for now we really tried to think 11 

about how to design it so that it can stand alone 12 

in either condition. 13 

The basic design is composed of four 14 

major elements.  There's a dark brick masonry 15 

box that is sort of the background, the quiet 16 

background.  Then there's the central four 17 

foot projecting bay that has a series of windows 18 

in it. 19 

This is fiberment, fiber cement 20 

panel and we've worked hard to sort of 21 
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rationalize and simplify the window and panel 1 

layout from a previous version that we've shown 2 

you. 3 

On the corner, on the South corner, 4 

these are a series of four main bay projections.  5 

They project five foot six out, they are clad 6 

with a metal panel. 7 

And again, they are basically there 8 

to articulate that the residential lobby is 9 

below.  And again, we're trying to play this 10 

corner up. 11 

Another important facade, again, 12 

it's an at-risk facade but at the same time we 13 

really wanted to respond to OP's comment about, 14 

well we don't know how long, this could be 15 

covered up or it may not.  So we really worked 16 

hard to articulate this side. 17 

We treated the facade with a front 18 

portion and a rear portion.  The front portion 19 

has the same dark brick.  Basically returns 20 

form the dark background box of the front.  We 21 
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also have extended metal panel from those main 1 

bay projections back to articulate, give some 2 

interest. 3 

The back of the building is the 4 

lighter grey brick with the series of punch 5 

openings in the corridor.  This grey brick is 6 

sort of the language of the alley side into the 7 

interior courtyard.  So we kind of bring that 8 

around. 9 

We brought the dark brick around 10 

form the front and it meets in this sort of 11 

window wall strip that separates the two.  And 12 

then the whole thing sits on textured dark CMU 13 

pliff at the bottom. 14 

This is the sort of rear alley 15 

facade.  You can see the entry to the parking 16 

garage.  The loading space, we have a bio 17 

tension basin that's also along the back here 18 

as part of our storm water management scheme. 19 

The back of the building is 20 

primarily the lighter grey brick with a series 21 
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of windows.  But we've then expressed the 1 

corners, these corner units with more glass.  2 

Again, just to further articulate the corner 3 

and also turn you into the courtyard space. 4 

And I can get back into the 5 

courtyard later if you guys want to.  Basically 6 

again, we've just returned the lighter brick 7 

into the courtyard.  On one side it's more 8 

solid, on this side it's, this is the side that 9 

has the amenity spaces that open out onto the 10 

courtyard so there's more glass on this side. 11 

This is one of the renderings we 12 

have of the facade.  And again, you can see how 13 

we're, maybe actually the next ones a little bit 14 

better. 15 

You can see how we're really trying 16 

to play up this Southern corner and at the same 17 

time have this sort of dialogue between all 18 

these sort of playful projection boxes that are 19 

pushing forward. 20 

And then wrapping that idea around 21 
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the corner, again knowing that this is an 1 

at-risk condition, but still wanting to do 2 

something to sort of give back to that face. 3 

And behind you guys you have the 4 

actual materials, but this is a representation 5 

of that. 6 

Again, the fiber cement panel 7 

that's in that central bay area, the dark grey 8 

brick, the light grey brick which is of the back 9 

in the courtyard, the textured CMU, which is the 10 

base around the back inside and then the 11 

aluminum. 12 

These are aluminum panel colors for 13 

the penthouse enclosure and penthouses.  And 14 

then this darker panel is sort of represented 15 

in these images here are, especially this image 16 

here, is what is part of the special five foot 17 

six, four main bay projections. 18 

That concludes our architectural 19 

presentation.  If you want, we can move into 20 

our transportation presentation? 21 



 
 
 41 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIRMAN HOOD:  Let me ask this, 1 

Mr. Freeman, again, are you aware of some of Mr. 2 

Morgan's concerns and issues? 3 

MR. FREEMAN:  Yes.  Yes, sir. 4 

CHAIRMAN HOOD:  Okay. 5 

MR. FREEMAN:  So as far as I 6 

understand, none of those revolve around 7 

transportation.  I'm prepared to address his 8 

concerns. 9 

CHAIRMAN HOOD:  Okay, well let's 10 

Mr. Andres go -- 11 

MR. FREEMAN:  Okay. 12 

CHAIRMAN HOOD:  -- and then if you 13 

can help us. 14 

MR. ANDRES:  Good evening, 15 

Chairman Hood, members of the Commission, Erwin 16 

Andres for the record.  I'll keep this short 17 

and direct. 18 

With respect to the transportation 19 

scope, we had identified that the site is well 20 

certified.  Transit, there are seven bus lines 21 
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serving this site, a potential future street 1 

car and this site is approximately six blocks 2 

South of the Petworth Metro. 3 

The site access is actually served, 4 

the bottom of the page is Georgia Avenue, in the 5 

front of the building.  There are three 6 

pedestrian entrances into the building. 7 

In the rear of the site there's an 8 

existing alley that runs, that runs East, West.  9 

And that ties into both Kenyon and Lamont 10 

Street. 11 

This location identifies the 12 

proposed loading dock.  And the arrow right 13 

next to it proposed, identifies the proposed 14 

access into the lower level garage. 15 

As part of the relief that we're 16 

seeking, there is a 55 foot loading dock 17 

required.  Given the constraints of the alley 18 

and the fact that these units won't require 19 

loading for trucks of that size, we are 20 

proposing 30 foot loading dock in lieu of the 21 
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55 foot loading dock. 1 

With respect to access, I've 2 

identified the access on a previous graphic.  3 

We're providing 36 parking spaces which meets 4 

the zoning requirement of 36 parking spaces. 5 

In addition to that we're also 6 

committed to a transportation demand 7 

management plan which we've vetted with DDOT.  8 

DDOT primarily had two comments. 9 

One, they we looking for more 10 

additional bike parking spaces so we're 11 

providing ten more additional bike parking 12 

spaces onsite. 13 

And then the other comment that they 14 

asked for was a adjusting our provision for 15 

capital Bikeshare or Carshare for a period of 16 

five years which we've agreed to.  So that 17 

concludes the transportation testimony. 18 

MR. FREEMAN:  Our last witness was 19 

Mr. Sher but kind of given where we are timewise 20 

Mr. Sher, we filed his report it goes through 21 
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a much detailed regard on how the project 1 

complies with the Comprehensive Plan, the 2 

description of our requested areas of relief 3 

and how we meet the standards for that as well 4 

a discussion of our amenities. 5 

But we will forego that 6 

presentation unless the Commission wants to 7 

hear it -- 8 

CHAIRMAN HOOD:  We will hear from 9 

Mr. Sher.  Mr. Sher stayed with us all this time 10 

so we're going to hear from him. 11 

MR. SHER:  Good evening, Mr. 12 

Chairman, members of the Commission.  For the 13 

record my name is Steven E. Sher, Director of 14 

Zoning and Land Use Services for the Law Firm 15 

of Holland & Knight. 16 

As Mr. Freeman indicated, we have 17 

submitted a report to you that addresses the 18 

various issues that relate to whether the 19 

project complies with the requirements of the 20 

zoning regulations and the Comprehensive Plan 21 
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and so forth. 1 

As we've indicated, what we've 2 

asked is to have the property re-zoned from the 3 

GA-C2A district to the GA-C2B district.  The 4 

property is within all the standards that the 5 

C2B district under a PUD would allow. 6 

I would point out that the 7 

Commission has approved along this stretch of 8 

Georgia Avenue five previous PUD's that are in 9 

the same scope as this one.  They're apartment 10 

houses with ground floor retail with heights 11 

ranging up from 70 up towards 90 feet and FAR's 12 

that go from 4.7 up to 5.0 something. 13 

We're at 87 feet and 5.95 FAR.  So 14 

this is consistent with what the Commission has 15 

done previously. 16 

The Comprehensive Plan designation 17 

along this stretch is, for all those properties 18 

is, on the future land use map is mixed use.  19 

And that's medium density residential, 20 

moderate density commercial.  So those 21 
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conditions essentially apply to all the 1 

properties as it does to this one. 2 

On Page 8 of the outline, which you 3 

have before you, I dealt with the evaluation 4 

standards of Section 2403 where the Commission 5 

is required to judge balance and reconcile the 6 

relative value of amenities and benefits 7 

against the flexibility requested and the 8 

development incentives that the project 9 

requests. 10 

As we've said before, we're going to 11 

a height of 87 feet, that's a 17 foot increase 12 

in height.  We're asking for an additional 13 

29,000 square feet of resident, of density, but 14 

it's all residential density.  And residential 15 

density in and of itself is a benefit that this 16 

Commission has recognized as part of a PUD 17 

process. 18 

On Page 9 of the outline I've gone 19 

through the list of both onsite and offsite 20 

benefits and amenities that the project 21 
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affords.  In addition to the extra height and 1 

density that we would request under the PUD 2 

we've asked for flexibility on three things. 3 

We have compact parking spaces in 4 

one group, we have seven in another place.  We 5 

have two, regulations ordinarily require five. 6 

The places where we have two is on 7 

a surface behind the building and frankly, 8 

that's all there is room for is two so that's 9 

why we have two and not five. 10 

On loading, as Mr. Andres mentioned 11 

before, for an apartment house with 50 or more 12 

units a 55 foot loading birth is required.  I 13 

think the Commission is well familiar with 14 

current conditions in the District where 15 

apartment sizes just generally don't warrant 16 

the 55 foot birth. 17 

And again, in this case the question 18 

of whether a 55 foot truck could even make it 19 

into that loading birth through the alley.  So 20 

we have a 30 foot birth at the back. 21 
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And then on the roof structures, as 1 

Mr. Lockwood mentioned, we have four roof 2 

structures instead of one and we have one of the 3 

four which has two heights.  Twelve feet for 4 

the major part but 18.6 for the elevator 5 

override. 6 

And then in one corner of the 7 

building, on the interior court, we don't meet 8 

the one to one setback.  On all the front and 9 

rear we do, we don't have to on the sides.  It's 10 

just one pinch point where that occurs, so we 11 

need some flexibility on that. 12 

We have dealt with consistency with 13 

the Comprehensive Plan on many pages looking at 14 

policies and actions that are set forth in the 15 

plan.  As I've said before, the Comprehensive 16 

Plan future land use map puts this in the mixed 17 

use category.  The policy map puts it in the 18 

main street mixed use corridor. 19 

The mid-city element, which is one 20 

of the parts of the plan that focuses down on 21 
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something less than a city wide emphasis, talks 1 

about stimulating high quality transit 2 

oriental development along the Georgia Avenue 3 

corridor as one of the policies of the mid-city 4 

element.  And then in terms of the Georgia 5 

Avenue corridor as the policy focus area, the 6 

plan speaks to encouraging continued 7 

revitalization of the lower Georgia Avenue 8 

corridor should be an attractive pedestrian 9 

orient in Main Street with retail uses, mixed 10 

income housing, etcetera. 11 

So we believe that we are consistent 12 

with those specific policies as well as with the 13 

plan as a whole. 14 

In conclusion I would state that I 15 

believe the project is not inconsistent with 16 

the Comprehensive Plan, it's within the 17 

applicable height and bulk standards that the 18 

zoning regulations set forth, it includes an 19 

appropriate balance between the development 20 

proposed, the flexibility requested in the 21 
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benefits and amenities provided. 1 

The PUD of course allows the 2 

Commission to approve a specific project and 3 

condition approval on what it is we propose to 4 

do.  And for all those reasons I believe the 5 

application should be approved. 6 

CHAIRMAN HOOD:  Okay, thank you.  7 

If we can have the lights?  Thank you all for 8 

your presentation.  Mr. Freeman, were you 9 

going to comment on something, you said you knew 10 

what some of the issues mister -- 11 

MR. FREEMAN:  Well I'll just deal 12 

with that in rebuttal after they make their 13 

presentation.  I don't want to assume. 14 

CHAIRMAN HOOD:  Okay, all right.  15 

Yes, assuming gets you in trouble.  Okay, I was 16 

just trying to, okay, anyway. 17 

Commissioners, let's open it up.  18 

Do we have any questions?  Is there anyone here 19 

from the ANC?  Okay, I'll read their letter.  20 

Commissioner Miller? 21 
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VICE CHAIR MILLER:  Thank you, Mr. 1 

Chairman.  You mentioned the offsite amenities 2 

that you worked with the ANC on, ANC 1A, 3 

including the installation of the 4 

African-American trail markers on buildings in 5 

the neighborhood and the neighborhood 6 

beautification efforts by the Ready Willing and 7 

Working Group from Capitol Hill, can you 8 

quantify each of those, the dollar value of each 9 

of those? 10 

MR. FREEMAN:  They total 11 

approximately $80,000. 12 

VICE CHAIR MILLER:  You have a 13 

separation of what the two, one or the other is? 14 

MR. FREEMAN:  They're about 15 

$40,000 each. 16 

VICE CHAIR MILLER:  Okay.  And, 17 

Mr. Sher, can you just, I have it in the record 18 

but just for the public record here today, could 19 

you just outline, replay the inclusionary 20 

zoning compliance? 21 
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MR. SHER:  Okay.  Under the C2B 1 

district, to comply with inclusionary zoning a 2 

project must include the greater of eight 3 

percent of the overall residential gross floor 4 

area or 75 percent of any bonus density used. 5 

In a PUD the Commission has 6 

generally looked at the percent of the floor 7 

area because it's a little hard to figure out 8 

what's the bonus density when the PUD allows 6 9 

FAR and we're only at 5.95. 10 

But in any event, under the eight, 11 

under that rule, I have it on a piece of paper 12 

here, just let me find it.  I had a piece of 13 

paper, where did my piece of paper go.  I'll go 14 

back to the outline because it's there as well. 15 

On, thank you, I knew we had a piece 16 

of paper here somewhere.  The residential 17 

gross floor area is 96,000 square feet.  Eight 18 

percent of that is 7,680, we have 7,713 square 19 

feet which is slightly in excessive of eight 20 

percent.  But frankly when you're trying to 21 
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carve units out it's hard to get exact.  So 1 

that's about eight percent, that's about as 2 

close as we're going to get. 3 

VICE CHAIR MILLER:  And that's at 4 

the 80 percent -- 5 

MR. SHER:  That's at 80 percent 6 

AMI. 7 

VICE CHAIR MILLER:  Okay. 8 

MR. SHER:  That's correct, and 9 

that's what C2B would require. 10 

VICE CHAIR MILLER:  Okay, thank you 11 

very much. 12 

CHAIRMAN HOOD:  Okay, anybody 13 

else?  Mr. May? 14 

COMMISSIONER MAY:  Yes.  Mr. Sher, 15 

you said there was one spot where relief is 16 

needed from rooftop setback? 17 

MR. SHER:  Yes. 18 

COMMISSIONER MAY:  Tell me again 19 

where that is? 20 

MR. SHER:  Yes, can you pull the 21 
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roof plan up?  It is -- 1 

(Off record comments.) 2 

MR. SHER:  It's right at the 3 

corner, right there, right where -- 4 

COMMISSIONER MAY:  Okay, why don't 5 

you use the one that has the dimensions on it.  6 

It's a little bit easier for me to see. 7 

So that's the, on the right, the 8 

image on the right, right?  Okay, so right 9 

there it's setback seven foot four.  Now for 10 

the other penthouse, the other way, right, the 11 

same setback there is 16 feet and the elevator 12 

overrun is 18.6 high. 13 

So if you need relief on the one to 14 

the right don't you want need relief for the one 15 

on the left? 16 

MR. SHER:  I miscalculated. 17 

COMMISSIONER MAY:  Okay. 18 

MR. SHER:  I thought that was 16 as 19 

well, but. 20 

COMMISSIONER MAY:  Got it.  Okay. 21 
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MR. SHER:  Both of those two 1 

corners. 2 

COMMISSIONER MAY:  Right.  So 3 

almost for Mr. Sher, what is trellis in terms 4 

of a rooftop structure in zoning and, what is 5 

it? 6 

MR. SHER:  It's a decorative 7 

architectural feature.  It's not solid enough 8 

to be a roof under the way the zoning 9 

administrator calls it -- 10 

COMMISSIONER MAY:  Right. 11 

MR. SHER:  -- these days so it's 12 

just decorative. 13 

COMMISSIONER MAY:  Okay, it's 14 

decorative, but I mean how does the, I mean the 15 

allowance for rooftop structures allows for 16 

penthouses and it allows for spires, towers and 17 

domes.  I don't remember architectural 18 

whatever's -- 19 

MR. SHER:  Yes. 20 

COMMISSIONER MAY:  -- or trellis.  21 
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So what is it?  I'm not saying it shouldn't be 1 

built, I'm just saying I just want to understand 2 

what it is because it should be subject to 3 

setback requirements unless it where a spire, 4 

dome, etcetera, etcetera.  Not that it doesn't 5 

comply, it does comply. 6 

MR. SHER:  Yes, it does meet all the 7 

setback requirements -- 8 

COMMISSIONER MAY:  Okay. 9 

MR. SHER:  -- from the front and the 10 

side -- 11 

COMMISSIONER MAY:  Yes. 12 

MR. SHER:  -- and the rear. 13 

COMMISSIONER MAY:  Yes, I mean this 14 

is just a, more a curiosity than anything else.  15 

I mean what is it, what do you call it? 16 

MR. SHER:  I think the district has 17 

just called those generically architectural 18 

embellishments that fit within that overall 19 

category. 20 

COMMISSIONER MAY:  Okay. 21 
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MR. SHER:  But it does meet the 1 

setback requirements on both the East -- 2 

COMMISSIONER MAY:  Right. 3 

MR. SHER:  -- and West sides. 4 

COMMISSIONER MAY:  Right.  Okay, 5 

so now for, Mr. Lockwood.  I appreciate the 6 

fact that you've done some work to simplify 7 

things.  Is there a reason why you actually 8 

haven't joined the enclosures that are on the 9 

rear wings to the rest of the penthouses to make 10 

them into, you know, instead of having four 11 

structures you have only two? 12 

MR. LOCKWOOD:  Two.  This, the one 13 

to the North here, basically the access to the 14 

egress stair cuts through the zone that would 15 

be the connecting piece. 16 

COMMISSIONER MAY:  Yes. 17 

MR. LOCKWOOD:  So kind of, in the 18 

stair layout we weren't really able to 19 

configure the stair such that it made sense to 20 

do it any other way.  So we basically can't 21 
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connect because of that.  On this side -- 1 

COMMISSIONER MAY:  Wait, wait, 2 

wait, hold on.  I mean yes, I understand how you 3 

could not have the stair connect directly to the 4 

sidewalk or something like that, but you could 5 

build a passage -- 6 

MR. LOCKWOOD:  Right -- 7 

COMMISSIONER MAY:  -- within that 8 

enclosure -- 9 

MR. LOCKWOOD:  -- the screen could 10 

touch. 11 

COMMISSIONER MAY:  Yes, right.  I 12 

mean there's a reason why we want to have, the 13 

zoning regulations call for a single structure, 14 

it's a matter of having the simplest most 15 

invisible kind of rooftop structure. 16 

And so the more pieces that you put 17 

up there, especially architectural 18 

embellishments, but the more pieces that you 19 

put up there the more scattered the sort of 20 

rooftop looks. 21 
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MR. LOCKWOOD:  Right.  Yes, I 1 

don't think that there's, yes, I think that the 2 

screen could connect.  There's a, you know, 3 

passageway -- 4 

COMMISSIONER MAY:  Right. 5 

MR. LOCKWOOD:  -- through this 6 

side.  I think other than, you know, we extend 7 

the green roof here, but yes, we could connect 8 

-- 9 

COMMISSIONER MAY:  Yes, we could 10 

connect. 11 

MR. LOCKWOOD:  There's two, so -- 12 

COMMISSIONER MAY:  I mean I, other 13 

people don't care as much about that particular 14 

rule on the zoning commission as I do, but I do 15 

care a lot about trying to keep the number of 16 

structures down to the minimum.  And I would 17 

like to see that modified accordingly. 18 

Now I know that there's not a strict 19 

requirement that there be a setback on the North 20 

and South walls, but having some kind of a 21 
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setback at least on the South wall, which from 1 

your presentation yourself said the South 2 

corner of the building is very prominent, well 3 

that whole South wall is very prominent, at 4 

least until the adjacent property gets 5 

developed to a similar height.  Is there any 6 

possibility that could be setback even 7 

partially like you have done on the North side? 8 

MR. LOCKWOOD:  Well what we've 9 

tried to do is at least set it down so it's 10 

lower.  So we've got this as the 12 feet. 11 

Because again the position of the 12 

stair and the elevator bank and it being 13 

essentially against the South side of the site 14 

it's, we've again looked at the stair and 15 

elevator at a lot of different configurations. 16 

COMMISSIONER MAY:  Okay. 17 

MR. LOCKWOOD:  And we keep kind of 18 

coming back to wanting to have it in this 19 

location because of the most efficient core for 20 

serving the wings and this main bar. 21 
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COMMISSIONER MAY:  Right. 1 

MR. LOCKWOOD:  And also getting our 2 

remoteness requirement between the two stairs.  3 

So we've looked at a lot of different stair 4 

configurations, but this was the most 5 

efficient, effective location. 6 

COMMISSIONER MAY:  Right. 7 

MR. LOCKWOOD:  So again, we've step 8 

down so that it's not 18.6 at that corner. 9 

COMMISSIONER MAY:  Right.  I 10 

appreciate that, I mean I looked at the plan and 11 

I didn't see any clear way that you could do it 12 

any differently, I was just hoping maybe there 13 

was some hope to at least get some setback.  I 14 

appreciate the fact that it's different 15 

material and that it's a dark material and so 16 

it will recede a bit. 17 

The, you know, being, having set on 18 

many, many of these cases and seeing many, many 19 

versions of these things and then seeing them 20 

built and then seeing other buildings that are 21 
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built as a matter of right where, you know, you 1 

start to notice the penthouse that abuts the 2 

side portion of the building where it's 3 

presumable some day you're going to see an 4 

adjacent building and they're just some really 5 

glaring bad examples of this and it really 6 

detracts from the building. 7 

The case that's most prominent in my 8 

mind is when you cross the 14th Street Bridge 9 

and you're looking at the development at the end 10 

of Maryland Avenue there.  I can't remember 11 

which one it is but it's on the Northern side 12 

of Maryland Avenue.  But it's very prominent 13 

from the approach into the city on 14th Street. 14 

You see this big, bright, shiny 15 

silver side of a penthouse on top of a building.  16 

And it just, it just looks terrible.  So I try 17 

to encourage people not to do things like that. 18 

This isn't, I mean I think you've 19 

done what you can, I don't have any brilliant 20 

suggestions on how to fix it.  But I always urge 21 
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people in this sort of circumstance when you can 1 

move that stairway closer in, it's better to 2 

have that. 3 

I'd rather grant the relief on the 4 

courtyard than allow this sort of matter of 5 

rights situation, which looks worse from the 6 

outside. 7 

One last question.  Mr. Sher, did 8 

you happen to look at the size of the adjacent 9 

properties on that South side or whether that 10 

might actually one day become a PUD and reach 11 

the same height?  Because that's another 12 

concern is that if it's never going to get above 13 

50 feet then we're always and forever going to 14 

see this side of this penthouse. 15 

MR. SHER:  I think it's, depending 16 

on whether you could assemble all those 17 

properties and how far back to the West -- 18 

COMMISSIONER MAY:  Yes. 19 

MR. SHER:  -- you would go down 20 

Kenyon Street -- 21 
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COMMISSIONER MAY:  Yes. 1 

MR. SHER:  -- I think the corner lot 2 

by itself may not be big enough.  But again, 3 

whether the economics allow that to be 4 

developed, I've seen people infill sites I 5 

never thought would get infilled. 6 

COMMISSIONER MAY:  Right. 7 

MR. SHER:  So that's the best I can 8 

answer on that. 9 

COMMISSIONER MAY:  But in the C2A 10 

thought they're only going to get up to 55 feet 11 

and the top of this building is at 87 something 12 

-- 13 

MR. SHER:  Right. 14 

COMMISSIONER MAY:  -- plus the 15 

penthouse at another 12. 16 

MR. FREEMAN:  And -- 17 

COMMISSIONER MAY:  It's going to 18 

almost, I mean that's 99 feet, it's almost twice 19 

the height of what would be built next door as 20 

a matter of right. 21 
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MR. SHER:  Well if someone came in 1 

with a PUD next door and wanted 65 feet or 70 2 

feet you might see more of that, if you screen 3 

from different views -- 4 

COMMISSIONER MAY:  Right. 5 

MR. SHER:  -- angles and where you 6 

are on the street in Georgia Avenue and so 7 

forth. 8 

COMMISSIONER MAY:  Right. 9 

MR. FREEMAN:  And I'd just add is, 10 

you know, the zoning commission has the right 11 

to waive some of the land area required for a 12 

PUD.  So if someone -- 13 

COMMISSIONER MAY:  Well I 14 

understand.  I didn't actually think we would 15 

have to in this circumstance because just 16 

judging at the relative size of this versus 17 

what's required, 10,000 square feet required, 18 

this is 16,000 square feet. 19 

So I'm guessing that if you 20 

assembled everything to the South of this 21 
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property it would max out at about 8,000 square 1 

feet. 2 

MR. SHER:  That was my guess too. 3 

COMMISSIONER MAY:  Yes. 4 

MR. SHER:  I did look at it but I 5 

don't remember. 6 

COMMISSIONER MAY:  All right.  7 

It's an unfortunate, I guess we'll just have to 8 

get use to looking at this beautiful penthouse.  9 

Thanks. 10 

CHAIRMAN HOOD:  Okay, Mr. 11 

Turnbull, do you have any questions? 12 

COMMISSIONER TURNBULL:  Yes, Mr. 13 

Chair, thank you.  I just want to get back onto 14 

the IZ.  The Office of Planning has in their 15 

report, and I just want to confirm if this is 16 

correct, the breakdown for the units for IC. 17 

They're basically saying that 33 18 

percent are studio, 22 are one bedroom junior, 19 

33 are one bedroom and 11 percent are two 20 

bedroom.  Does that correspond with the 21 
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breakdown? 1 

MR. LOCKWOOD:  Yes, I believe 2 

that's right. 3 

COMMISSIONER TURNBULL:  As you see 4 

it? 5 

MR. FREEMAN:  The breakdown in the 6 

OP report is slightly incorrect. 7 

COMMISSIONER TURNBULL:  Oh that's 8 

right. 9 

MR. FREEMAN:  We had to correct the 10 

breakdown of units on -- 11 

COMMISSIONER TURNBULL:  Is that on 12 

one of your pagers? 13 

MR. FREEMAN:  Of our IZ unit, sir? 14 

COMMISSIONER TURNBULL:  Yes. 15 

MR. FREEMAN:  The breakdown of our 16 

IZ units is included in our full set of plans 17 

which we filed as part of our pre-hearing 18 

submission. 19 

Sheet A-16 indicates the breakdown 20 

of our IZ units.  We have three one bedrooms, 21 
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two one bedroom junior and one two bedroom and 1 

three studious.  So actually the OP report 2 

might have that accurate. 3 

COMMISSIONER TURNBULL:  Okay.  4 

Okay, thank you.  Mr. Lockwood, let me just go 5 

back up on the roof.  There appears to be some 6 

raised beds, landscaping beds up there? 7 

MR. LOCKWOOD:  Yes. 8 

COMMISSIONER TURNBULL:  And how 9 

high up are they?  They're three feet or what? 10 

MR. LOCKWOOD:  Yes, they're 11 

approximately three feet sort of like railing, 12 

guard railing type height. 13 

COMMISSIONER TURNBULL:  Okay. 14 

MR. LOCKWOOD:  Those are in this 15 

sort of zone here towards the -- 16 

COMMISSIONER TURNBULL:  Now one of 17 

your originally elevation showed trees up 18 

there? 19 

MR. LOCKWOOD:  Correct.  That was 20 

a little artistic license from our renderer.  21 
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We've -- 1 

COMMISSIONER TURNBULL:  We are 2 

familiar with that. 3 

MR. LOCKWOOD:  Yes. 4 

COMMISSIONER TURNBULL:  All right, 5 

so there are no trees, that's basically a sedum 6 

roof for the most part? 7 

MR. LOCKWOOD:  Yes, low planting 8 

sedum roof. 9 

COMMISSIONER TURNBULL:  Okay.  10 

And you got the window wall strip on both sides 11 

is of course at-risk so if there is, as Mr. 12 

Commissioner May was talking about, if there is 13 

some building that does go up, you're going to 14 

lose some of that window. 15 

MR. LOCKWOOD:  Right. 16 

COMMISSIONER TURNBULL:  And you 17 

could have a penthouse adjacent to your 18 

building.  And you understand that, okay. 19 

MR. LOCKWOOD:  Yes.  And actually 20 

our at-risk windows are on all corridor spaces 21 
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-- 1 

COMMISSIONER TURNBULL:  Right. 2 

MR. LOCKWOOD:  -- they're not in 3 

units so we'll just -- 4 

COMMISSIONER TURNBULL:  Yes, it's 5 

kind of a nice feature which -- 6 

MR. LOCKWOOD:  Right, it gives us 7 

some day lighting to the corridor spaces. 8 

COMMISSIONER TURNBULL:  Um, can we 9 

talk about the residential portion?  I've been 10 

going back and forth looking at it and I know 11 

you pulled it back, the overhang, how much it's 12 

overhanging.  And I'm just, I was looking at 13 

once, well I looked at A-11.  A-11 sort of 14 

showed that the originally was what, eight foot 15 

11? 16 

MR. LOCKWOOD:  that's the 17 

property.  The property line is basically 18 

eight, 11. 19 

COMMISSIONER TURNBULL:  Eight foot 20 

11. 21 
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MR. LOCKWOOD:  We had the bay that 1 

occurs on every other floor, it came out five 2 

foot six from the, I guess, the Northern 3 

adjacent property line. 4 

Again, that jog, again, the jog in 5 

the property line is about nine feet, it's eight 6 

foot 11.  So we were coming out about half of 7 

that.  A little over half that space. 8 

COMMISSIONER TURNBULL:  All right, 9 

if we're looking on the Sections on A-29 -- 10 

MR. LOCKWOOD:  I can pull that up 11 

for you. 12 

COMMISSIONER TURNBULL:  Okay. 13 

MR. LOCKWOOD:  Yes. 14 

COMMISSIONER TURNBULL:  So I'm 15 

just, I'm looking at all those numbers there and 16 

I'm trying to figure, relate that back to what 17 

you just said.  And I'm wondering if you could 18 

explain that maybe a little bit better for me? 19 

MR. LOCKWOOD:  Yes.  So there's a 20 

redline that -- 21 



 
 
 72 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

COMMISSIONER TURNBULL:  The 1 

property line? 2 

MR. LOCKWOOD:  Right, the property 3 

line.  And then eight foot 11 back from that 4 

would be the other property line that aligns 5 

with the heights building and the rest of the 6 

block. 7 

COMMISSIONER TURNBULL:  Right, 8 

Okay. 9 

MR. LOCKWOOD:  So from that back 10 

line, depending on where you are in the 11 

building, we project out, again, these big 12 

moves project out five foot six. 13 

COMMISSIONER TURNBULL:  Five foot 14 

six. 15 

MR. LOCKWOOD:  And then this sort 16 

of central lighter panel area only projects 17 

four feet.  And then the back box is at the zero 18 

line.  So that's kind of the progression of the 19 

three levels of bay we have. 20 

COMMISSIONER TURNBULL:  Okay, all 21 
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right.  LEED, I see on your score card you 1 

really only have 43 points. 2 

MR. LOCKWOOD:  No, it's a -- 3 

COMMISSIONER TURNBULL:  Is that 4 

right? 5 

MR. LOCKWOOD:  -- I think 61 or so.  6 

Our target is LEED gold, which I believe the 7 

threshold is 60. 8 

COMMISSIONER TURNBULL:  Maybe I 9 

misread it.  Let me go back. 10 

COMMISSIONER MAY:  I think we're 11 

just surprised to see LEED gold.  So often we 12 

see like certified when people walk in the door, 13 

so. 14 

MR. LOCKWOOD:  Okay. 15 

COMMISSIONER MAY:  I was surprised 16 

to see it. 17 

MR. LOCKWOOD:  We are finding now 18 

that sustainability is such a part of the way 19 

that we design that silver is kind of the new 20 

standard and gold is actually pretty 21 
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obtainable. 1 

COMMISSIONER MAY:  Right, well I 2 

mean that's the way that we like to treat it, 3 

but I don't know. 4 

MR. LOCKWOOD:  Right. 5 

COMMISSIONER MAY:  Maybe it's just 6 

we had a bad string lately where we've gotten 7 

a lot of certified -- 8 

MR. LOCKWOOD:  Certified's. 9 

COMMISSIONER MAY:  -- and you know, 10 

we push them really hard and they'll go to 11 

silver or something like that. 12 

COMMISSIONER TURNBULL:  I guess I 13 

took a quick glance and looked at the wrong 14 

number.  Okay, so you're going for gold?  15 

You're going for gold? 16 

MR. LOCKWOOD:  Yes, that's 17 

correct. 18 

COMMISSIONER TURNBULL:  And you 19 

don't see a problem with obtaining that then? 20 

MR. LOCKWOOD:  No, not with the 21 
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storm water.  Especially with the storm water 1 

system that we've, are developed for this 2 

project.  I mean we get a lot of -- 3 

COMMISSIONER TURNBULL:  Yes. 4 

MR. LOCKWOOD:  -- points for that.  5 

And it's a very connected transit oriented site 6 

so those combined well get you a pretty far away 7 

along. 8 

COMMISSIONER TURNBULL:  Okay, all 9 

right.  Thank you.  All right, Mr.Chair, thank 10 

you. 11 

CHAIRMAN HOOD:  Thank you.  Mr. 12 

Zuckerman, let's talk about your community 13 

outreach.  Just give me a little bit about how 14 

did you reach out to the surrounding business, 15 

surrounding neighborhood. 16 

MR. ZUCKERMAN:  We meet with the 17 

ANC and we presented our plan to the ANC. 18 

CHAIRMAN HOOD:  Okay.  The ANC, 19 

the ANC.  Now you know ANC's live in different 20 

areas.  I mean the most impact. 21 
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MR. FREEMAN:  Let me, I mean we've 1 

with our S&D Commissioner at these -- 2 

CHAIRMAN HOOD:  Who's the S&D 3 

Commissioner? 4 

MR. FREEMAN:  Commissioner Holmes.  5 

We meet with him at least two times.  Once, one 6 

which was at the site and we actually talked to 7 

Mr. Morgan at that point.  We've gone to the ANC 8 

twice over the course -- 9 

CHAIRMAN HOOD:  Okay, I got the 10 

ANC.  I'm a former president of the Civil 11 

Association, I've worked very closely with the 12 

ANC.  I know about the ANC, I've worked -- 13 

MR. FREEMAN:  But we -- 14 

CHAIRMAN HOOD:  What I want to know 15 

is how Mr. Zuckerman worked with the 16 

surrounding area.  Because I could be an ANC 17 

Commissioner and the project is six blocks away 18 

from me. 19 

MR. FREEMAN:  Well this 20 

commissioner lives across the street. 21 
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CHAIRMAN HOOD:  Okay, this time. 1 

MR. FREEMAN:  So -- 2 

CHAIRMAN HOOD:  Okay, this time. 3 

MR. FREEMAN:  Yes. 4 

CHAIRMAN HOOD:  But I want to know 5 

how did Mr. Morgan and others get involve in the 6 

process?  How were they reached out to? 7 

MR. FREEMAN:  Well that's two 8 

different questions.  So they -- 9 

CHAIRMAN HOOD:  Well answer both of 10 

them. 11 

MR. FREEMAN:  They actually meet 12 

with Mr. Morgan early in assembling the site.  13 

That was before we had an application. 14 

Once we had an application we've 15 

meet with our ANC.  And in this particular ANC 16 

it mainly runs through the S&D Commissioner. 17 

We meet with that person, again, 18 

once at the site, and Mr. Morgan was there, and 19 

we meet with him across the street from the 20 

site. 21 
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CHAIRMAN HOOD:  Okay, now, Mr. 1 

Freeman, again, I'm very well aware of the ANC, 2 

I understand the process. 3 

MR. FREEMAN:  But -- 4 

CHAIRMAN HOOD:  I'm sitting on the 5 

district I know how to get great weight, I 6 

understand all that.  But I just want to know 7 

what outreach was done, that's all I ask? 8 

MR. FREEMAN:  We didn't send 9 

flyers, we went to -- 10 

CHAIRMAN HOOD:  Oh, I'm not saying 11 

-- 12 

MR. FREEMAN:  -- the venue meetings 13 

-- 14 

CHAIRMAN HOOD:  -- I mean was there 15 

a conversation?  It's called a Good Neighbor 16 

Policy, that's something I believe that happens 17 

in this city. 18 

MR. FREEMAN:  We've spoken to Mr. 19 

Morgan. 20 

CHAIRMAN HOOD:  Okay.  It's called 21 
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a Good Neighbor Policy.  If you're moving, 1 

you're not even moving it, you're developing.  2 

People are going to be impacted. 3 

When you go home at night at 8 4 

o'clock, those people are still there.  That's 5 

where I am. 6 

MR. FREEMAN:  We've had multiple, 7 

we, they've spoken to Mr. Morgan. 8 

CHAIRMAN HOOD:  Okay, let me move 9 

on.  Mr. Andres, let's put up the circulation 10 

pattern.  Show me how the circulation pattern 11 

is going around this project, through the 12 

alleys, everything. 13 

Because I think the representation 14 

was there's going to be some areas that are 15 

being cutoff and I want to see how, what's the 16 

circulation pattern? 17 

MR. LOCKWOOD:  Commissioner Hood?  18 

In response to your question we have, this is 19 

the site -- 20 

CHAIRMAN HOOD:  Ms. Schellin, 21 
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could you dim the lights for me please?  Yes, 1 

I hate to keep going off and on but I'm getting 2 

a little older now, I can't see as good as I use 3 

to.  Okay. 4 

MR. LOCKWOOD:  This is the site in 5 

question.  Back here where you see that arrow 6 

is the access point to the underground garage.  7 

And right next to that is the access point to 8 

the loading, the loading dock. 9 

There's an existing alley that 10 

comes down from Lamont down to Kenyon through 11 

here and then this alley heads west and actually 12 

curls back down and meets up with Kenyon also.  13 

Off the screen. 14 

So Kenyon is one-way Westbound and 15 

Lamont is two-way.  So if you're coming from 16 

point's North and you're coming down Georgia 17 

Avenue and you're heading into the garage, 18 

you're turning right, turning left into the 19 

alley and turning left into the garage. 20 

If you're coming from point South 21 
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you can either turn left at Kenyon or turn left 1 

at Lamont and access these alleys to get into 2 

that garage as well. 3 

CHAIRMAN HOOD:  Are we taking away 4 

any, are we removing any parking on Kenyon as 5 

you come down and make that right and -- 6 

MR. LOCKWOOD:  No, as a matter of 7 

fact we're actually closing the curb cut on 8 

Georgia Avenue.  So if anything you might be 9 

able to pick up some parking, one additional 10 

parking space on Georgia Ave.  Because there's 11 

an existing curb cut that we're eliminating. 12 

CHAIRMAN HOOD:  So right now what's 13 

going on, is there any access, can you like, 14 

once you get into the alley, the building that's 15 

on the North side of the project, is there any 16 

access or anything in there that we're closing 17 

off? 18 

MR. LOCKWOOD:  No, we're not.  19 

We're not touching any other properties 20 

adjacent to the alley.  We're, our access is 21 
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directly on the alley so there's no need to 1 

close any other properties for us to get access 2 

to the alley. 3 

CHAIRMAN HOOD:  And through your 4 

research, is this one of those alleys where 5 

people double park and park and, was it this 6 

case I saw somebody, no, that was yesterday, 7 

that was Tuesday.  But anyway, do people double 8 

park in the alley? 9 

MR. LOCKWOOD:  Well when I've 10 

driven though there I haven't seen anybody 11 

double parked.  Doesn't mean that people would 12 

double park, but from my experience going 13 

through there I haven't seen anybody. 14 

CHAIRMAN HOOD:  Okay.  All right, 15 

thank you.  Ms. Schellin, cut the lights on.  16 

Thank you.  And I know my colleagues, my 17 

architectural colleagues especially are 18 

concerned and they will also be touching a 19 

little bit on it. 20 

Let's go to, help me understand what 21 
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I'm looking at on A-22.  I skipped class when 1 

I was in architectural class on A-22, so I need 2 

some help on that.  I didn't attend the whole 3 

class. 4 

MR. LOCKWOOD:  Yes, so this is the 5 

elevation if you're standing on Kenyon.  And 6 

obviously if, the other buildings that were 7 

there were removed so you can see the full. 8 

CHAIRMAN HOOD:  I'm looking at the 9 

pieces, I'm trying to figure out the 10 

representation.  It looks like, it almost 11 

reminds when I was cutting wood, I cut it 12 

uneven.  I'm trying to understand, what am I 13 

looking at? 14 

To the right, those dark pieces, 15 

what am I looking at?  Are these -- 16 

MR. LOCKWOOD:  Yes, so basically on 17 

the front of the building you saw the sort of, 18 

the long sort of drawer looking four bay 19 

projections that have, it's basically a thick 20 

metal wrapper that has the window wall in it.  21 
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And then what we've done is we've basically 1 

taken that same material and then pulled it 2 

back. 3 

It's basically more or less flush 4 

with the brick.  And then we pulled it at 5 

different, we've pulled it and stocked it at 6 

different levels just to give it a little bit 7 

more interest rather, we've looked at it a lot 8 

of different ways, but that was the way that we 9 

thought it had the most interest to it. 10 

So it's essentially, it's flush 11 

with the brick.  It's within the property line.  12 

But it's a different material, it gives a little 13 

bit different texture between the brick and the 14 

more smooth metal panel. 15 

CHAIRMAN HOOD:  All right, I'm not 16 

with you on that but I guess my colleagues raise 17 

-- 18 

MR. LOCKWOOD:  Maybe the, yes, the 19 

-- 20 

CHAIRMAN HOOD:  Do you have 21 
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something else in your presentation that shows 1 

that -- 2 

MR. LOCKWOOD:  Yes, I'll show you 3 

the -- 4 

CHAIRMAN HOOD:  Okay, maybe that's 5 

what I need to see.  And I'm not talking about 6 

A-21, I've got A-21 on the front side, I'm not 7 

worried about that. 8 

MR. LOCKWOOD:  So on A-18 you can 9 

see the corner expression.  It's basically, 10 

we're expressing the whole floor, the whole 11 

sort of nine foot clear floor to floor back 12 

along that South face. 13 

CHAIRMAN HOOD:  Okay, all right.  14 

Thank you. 15 

MR. LOCKWOOD:  Okay. 16 

CHAIRMAN HOOD:  You know, I noticed 17 

that we were real creative, spent a lot of time 18 

in this area and I was looking at the view from, 19 

one of your views you had, I noticed that the 20 

trees, it must have been in the fall because, 21 
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I mean in the spring because the leaves would 1 

help hide, I know the way that we did the 2 

projection into the site, and I forgot which 3 

street it is, oh, okay it's on Lamont Street. 4 

I guess for me, I'm just curious, 5 

how is that going to look?  I guess there's 6 

going to be representation of the building 7 

beside it, how's that going to look because I 8 

mean, you know, it's a way to cloud out thinking 9 

when you put things in the spring when the trees 10 

have the leaves on it. 11 

But there's another time of year 12 

when that doesn't happen and I just want to 13 

know, you know, projection, how it's going to 14 

look to the neighbors? 15 

Anyway, you know what, I'm not going 16 

to ask for that.  I'm not going to ask for that.  17 

Mr. Sher, I appreciate your comments, I know 18 

this Commission has done a lot on Georgia Avenue 19 

and would you testify that the character of 20 

what, places we've already approved is similar 21 
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to this? 1 

MR. SHER:  In terms of height and 2 

bulk, yes.  In terms of use, residential with 3 

ground floor retail, yes. 4 

The designs are all a little 5 

different.  This one is not, doesn't look quite 6 

the same as some of the others.  In my humble 7 

non-architectural opinion I think this one 8 

looks better than some of the others, but you 9 

all have to decide that not me. 10 

CHAIRMAN HOOD:  Okay.  I'll 11 

remember you said that so when you come back 12 

with the next applicant, you said this one looks 13 

better than his. 14 

MR. SHER:  I'll -- 15 

CHAIRMAN HOOD:  I'm going to 16 

remember that. 17 

MR. SHER:  I'll call it the way I 18 

see it. 19 

CHAIRMAN HOOD:  Okay.  All right, 20 

that's all the questions I had, thank you all, 21 
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I appreciate it.  Any other questions up here? 1 

Is anyone representing the ANC?  2 

The ANC 1A?  Any cross examination? 3 

Okay, when we get to the ANC letter 4 

I'll read it.  Okay, Mr. Temple, are you going 5 

to ask the question or you all going to tag team? 6 

MR. TEMPLE:  I do have some 7 

questions. 8 

CHAIRMAN HOOD:  Okay.  If you can 9 

introduce yourself and -- 10 

MR. TEMPLE:  Yes.  Good evening 11 

everyone, I'm Donald Temple and I represent the 12 

young man next to me and I do have some 13 

questions. 14 

I should just state that on the 15 

onset that Mr. Morgan has had some concerns 16 

given the history of his family and his 17 

ownership interest in that location.  He 18 

doesn't feel that he has been treated like a 19 

good neighbor. 20 

Indeed, the only conversation that 21 
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he had, which was referenced early, was about 1 

purchasing his property.  And what he was 2 

concerned about, the continued existence of his 3 

80 year old family business.  He was told that 4 

he couldn't afford to bring that business back. 5 

With that I would also note that the 6 

alleyway is a major consideration.  As we speak 7 

today, and as a preliminary to the questions, 8 

Mr. Morgan has provided some pictures with no, 9 

with the same day notice the developers placed 10 

fences continues to his properties. 11 

What's significant about that is 12 

that those fences, without any notice to him, 13 

precluded his exit from his properties. 14 

CHAIRMAN HOOD:  Hold on.  What 15 

we're going to do now -- 16 

MR. TEMPLE:  Oh. 17 

CHAIRMAN HOOD:  -- there's going to 18 

be a time, now you're an expert, I've been 19 

watching you in this city for years.  Now what 20 

we're going to do now, we're going to ask 21 
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questions -- 1 

MR. TEMPLE:  I'll do that. 2 

CHAIRMAN HOOD:  -- and then you'll 3 

be able to present. 4 

MR. TEMPLE:  All right, I 5 

appreciate that.  And I'd like to direct the 6 

question regarding the alleyway that is 7 

between, presently between Mr. Morgan's 8 

property and the proposed development site and 9 

what consideration has been given to the fact 10 

that your development will remove a rear exit 11 

from the Morgan residential property and the 12 

Morgan commercial property -- 13 

MR. FREEMAN:  Well let me answer 14 

that. 15 

MR. TEMPLE:  Let me finish the 16 

question please. 17 

MR. FREEMAN:  We didn't specify 18 

about -- 19 

MR. TEMPLE:  May I finish the 20 

question please?  Which will then in an 21 
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emergency situation only allow them one form of 1 

egress?  Noting further that he presently has 2 

a handicap tenant who would probably continue 3 

to reside in his premises. 4 

CHAIRMAN HOOD:  Mr. Temple, just 5 

ask him the question, they going to give you an 6 

answer.  Related to, I want to know the answer 7 

to that, so to save you from doing that answer 8 

it now so I won't have to ask you later. 9 

MR. FREEMAN:  The answer is easy, 10 

there is no alley between the rear of his 11 

property and our lot. 12 

CHAIRMAN HOOD:  Okay. 13 

MR. FREEMAN:  So no one testified 14 

about an alley. 15 

MR. TEMPLE:  May I show -- 16 

CHAIRMAN HOOD:  Well when you get, 17 

here's what's going to happen.  When you get to 18 

your case, your presentation, you have 21 19 

minutes because that's what the Applicant took, 20 

when you get to your presentation that's one of 21 
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the things you want to give us and you can pass 1 

that up at that time. 2 

MR. TEMPLE:  We will.  Have you 3 

conducted an assessment as to the public safety 4 

implications of that development on the 5 

continuous residents? 6 

MR. FREEMAN:  As part of our 7 

application, the application has referred to 8 

multiple agencies.  As noted in the Office of 9 

Planning report, the Department of Fire and 10 

Emergency Management did a site assessment and 11 

has no objections to our project. 12 

The Metropolitan Police Department 13 

has reviewed our application and has no 14 

objections to our application.  And a copy of 15 

the email from the fire department indicating 16 

that they have no objections to the 17 

applications is attached to the Office of 18 

Planning's report as well as the response we 19 

submitted in response to Mr. Morgan's party 20 

status request. 21 
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MR. TEMPLE:  May I continue?  To 1 

the extent that you say that there is no 2 

alleyway, can you describe for me, please, the 3 

space that's presently next to Mr. Morgan's 4 

from which there's a rear exist if it's not an 5 

alleyway? 6 

MR. FREEMAN:  I can have Mr. 7 

Lockwood, I think the area that he is referring 8 

to is private property which is the Applicant's 9 

land. 10 

MR. TEMPLE:  To the extent that 11 

it's private property, would the Applicant deny 12 

that that constitutes a public easement and 13 

has, first of all? 14 

MR. FREEMAN:  I -- 15 

CHAIRMAN HOOD:  Let's do this.  16 

Let's put a rendering up so we can -- 17 

MR. LOCKWOOD:  Yes.  So I put up 18 

A-05 which is, I guess, a general existing site 19 

plan without, basically the outline of the 20 

property line that we did the, our design on is 21 
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in red around the, which I don't know if, you 1 

can probably see it in our printout better then 2 

on the screen.  You can see the 3312 address. 3 

CHAIRMAN HOOD:  The one we got 4 

tonight? 5 

MR. LOCKWOOD:  This is in the full, 6 

this is in the full booklet, sorry. 7 

CHAIRMAN HOOD:  Oh.  Okay, so it's 8 

A-05? 9 

MR. LOCKWOOD:  A-05. 10 

CHAIRMAN HOOD:  Does the party have 11 

a copy? 12 

MR. TEMPLE:  Yes we do. 13 

MR. LOCKWOOD:  A-06 is this one. 14 

CHAIRMAN HOOD:  Well let's look at 15 

it together and if you could answer some of his 16 

question. 17 

MR. FREEMAN:  Sure.  So I mean 18 

right now there's basically an existing 19 

structure on this first lot, an existing town 20 

homes on the next two lots and then there's an 21 
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existing utility structure building on this 1 

back lot.  So basically that's what's there 2 

now. 3 

But this is all one continuous lot.  4 

The building, you know, they chose whatever 5 

their reasons were to build it toward one side 6 

and allow access to the rear which they park on.  7 

But that whole lot is that larger rectangle.  8 

So, and as far as being an alley it's not an 9 

alley, it's part of the lot. 10 

MR. TEMPLE:  That was not my 11 

question.  My question was, whether it 12 

constitutes a public easement? 13 

MR. FREEMAN:  Just, not an 14 

attorney, he's an architect.  But there are no 15 

public easements across this private property. 16 

MR. TEMPLE:  And to the extent that 17 

it has been used as a public thoroughfare for 18 

80 years, have you examined the question to 19 

which it now constitutes a public easement? 20 

MR. FREEMAN:  We, you know, it's 21 
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private property, we've done a title search.  1 

The title search does not indicate any 2 

easements. 3 

In order to confirm that there are 4 

fences along the East, West and South.  So 5 

there is no public access across the property. 6 

MR. TEMPLE:  That wasn't my 7 

question.  My question was, to the extent that 8 

-- 9 

CHAIRMAN HOOD:  Mr. Temple, let me 10 

ask you this.  Could you state your question 11 

and then, because I thought it was answered.  12 

But if that was not your question then I 13 

misunderstood it too. 14 

MR. TEMPLE:  That was not my 15 

question.  I don't disagree that the title says 16 

what he says it says, my question was, as a 17 

result of the continued public use of that 18 

particular driveway or alley for the last 80 19 

years, have they analyzed the issue whether it 20 

constitutes a public easement? 21 
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MR. FREEMAN:  Again, our answer is 1 

there is no public easement across our private 2 

property. 3 

CHAIRMAN HOOD:  Okay.  Next 4 

answer? 5 

COMMISSIONER MAY:  Can I add some 6 

followup to -- 7 

CHAIRMAN HOOD:  Commissioner May? 8 

COMMISSIONER MAY:  Mr. Freeman?  I 9 

just want to clarify what you said about the 10 

fences.  There are fences now along that -- 11 

MR. FREEMAN:  There is a -- 12 

COMMISSIONER MAY:  -- that space? 13 

MR. FREEMAN:  There is a, we 14 

submitted today some photos, but there is a 15 

fence along our Southern property line. 16 

COMMISSIONER MAY:  Um-huh. 17 

MR. FREEMAN:  So you cannot -- 18 

COMMISSIONER MAY:  Along all of 19 

those properties? 20 

MR. FREEMAN:  Along our entire -- 21 
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COMMISSIONER MAY:  And are any of 1 

them gated? 2 

MR. FREEMAN:  Actually what is 3 

interesting in there is a fence along our 4 

property line and there is a fence along their 5 

property line.  So there, the one along -- 6 

COMMISSIONER MAY:  And are there 7 

gates? 8 

MR. FREEMAN:  Yes, there are gates 9 

along our Eastern property line and along our 10 

Western property line. 11 

COMMISSIONER MAY:  Okay.  On our 12 

Southern property line, which abuts the 13 

properties -- 14 

MR. FREEMAN:  No, there are no 15 

gates. 16 

COMMISSIONER MAY:  There are no 17 

gates that go through and there haven't been for 18 

-- 19 

MR. FREEMAN:  Not with the fence 20 

that the current owner installed.  There are 21 
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gates on the fence on the other folk's property. 1 

COMMISSIONER MAY:  I see.  And 2 

when was that fence installed? 3 

MR. FREEMAN:  January. 4 

COMMISSIONER MAY:  Okay. 5 

MR. FREEMAN:  Approximately. 6 

COMMISSIONER MAY:  All right, 7 

thanks. 8 

CHAIRMAN HOOD:  Okay, Mr. Temple, 9 

you want to continue? 10 

MR. TEMPLE:  Yes I would.  Have you 11 

examined the structural implications of 12 

building an 87 square foot building on the 13 

continuous properties when you dig beneath the 14 

ground level 14 feet and, yes? 15 

MR. LOCKWOOD:  Yes, we have.  So we 16 

would basically approach it how we would any 17 

below grade structure.  And if we are directly 18 

next to an adjacent structure we would underpin 19 

as necessary or we would follow the sort of 20 

standard sheeting and shoring methods that 21 
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allow us to get the building on the property 1 

line essentially. 2 

MR. TEMPLE:  And to the extent that 3 

you would underpin that would require you to do 4 

work directly on the continuous property 5 

beneath the ground level, is that correct? 6 

MR. LOCKWOOD:  Yes.  You basically 7 

lower your foundation line below the adjacent 8 

property and then fill sort of the void in to 9 

make sure that there's no settlement or 10 

structural damage to the adjacent site. 11 

MR. TEMPLE:  Have you had any 12 

communication with Mr. Morgan regarding the 13 

fact that you may have to do underpinning 14 

beneath his property as a result of your 15 

development? 16 

MR. LOCKWOOD:  As far as where we 17 

are in the design process, we haven't gotten to 18 

that point where we design the structural 19 

sheeting, shoring walls yet at this point. 20 

MR. TEMPLE:  What's the dollar 21 
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value of the additional 17 feet elevation above 1 

the height that you're requesting before the, 2 

excuse me, that you're requesting from the 3 

Commission? 4 

MR. FREEMAN:  We haven't 5 

calculated that nor has anyone testified to 6 

that. 7 

MR. TEMPLE:  I didn't understand 8 

the last part? 9 

MR. FREEMAN:  We have not 10 

calculated that -- 11 

MR. TEMPLE:  Well you said nobodies 12 

testified -- 13 

MR. FREEMAN:  -- nor has anybody 14 

talked about dollar value of addition. 15 

MR. TEMPLE:  But there is a dollar 16 

value that's added to the development as a 17 

result of that particular request, is that 18 

correct? 19 

MR. FREEMAN:  The PUD regulations 20 

allow a 90 foot height in the particular zone.  21 
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So the proposed 87 feet of height is consistent 1 

with what the PUD regulations allow for in this 2 

zone. 3 

CHAIRMAN HOOD:  Mr. Temple, pretty 4 

much that's all we look at.  We don't get into 5 

the dollar value or anything.  And this is a BZA 6 

case and we're looking at difficulties, 7 

practical difficulties and something of that 8 

nature. 9 

MR. TEMPLE:  Have you considered 10 

the implications of your development?  You 11 

mentioned an at-risk condition in this 12 

particular development.  Can you explain 13 

further for the record what that at-risk 14 

condition means? 15 

MR. LOCKWOOD:  I was referring, I 16 

guess, specifically to at-risk windows or 17 

openings.  And essentially I can put a window 18 

in that is compliant with the current code 19 

regulations. 20 

But if the adjacent property or 21 
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properties built something that then changes 1 

the rating or the, I guess code interpretation 2 

of that opening.  Then the owner, the Applicant 3 

in this case, would then have to change that 4 

window. 5 

And essentially, so they're at-risk 6 

windows, so we would remove that as a window.  7 

You basically fill that window in, it can't be 8 

an opening anymore because it's on the property 9 

line against another building.  And that's 10 

against the code. 11 

But in this present condition those 12 

windows are allowed.  And because of the height 13 

that they are above the neighboring property, 14 

they are also of the appropriate rating. 15 

So we call them at-risk, again, 16 

because they could be taken away at any point 17 

if there is a change on the neighboring 18 

property. 19 

MR. TEMPLE:  Just one other 20 

question.  What are the implications of your 21 
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development on air rights for Mr. Morgan's 1 

property? 2 

MR. FREEMAN:  I'm not sure I 3 

understand the question. 4 

MR. TEMPLE:  To the extent that Mr. 5 

Morgan wants to go up on his property? 6 

MR. FREEMAN:  Our project does not 7 

inhibit his ability to build additional height 8 

or density on his site. 9 

MR. TEMPLE:  Does that mean that 10 

you would not object in the future if Mr. Morgan 11 

were to seek to build his property up to the 50 12 

foot limit? 13 

MR. FREEMAN:  I, we can't answer 14 

that question.  I don't know what his building 15 

would look like.  We'd have to see the building 16 

and make a decision based on that. 17 

CHAIRMAN HOOD:  Well if I'm still 18 

here I won't object so to cover up those things 19 

that I was looking at, but anyway.  Anyway, 20 

anything else, Mr. Temple? 21 
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MR. TEMPLE:  Mr. Morgan would like 1 

to ask a question. 2 

MR. MORGAN:  In reference to the 3 

fence that they're talking about, the lot land 4 

in, before they purchased that property Mr. 5 

Sing owned that property who understood what 6 

was the right thing to -- 7 

CHAIRMAN HOOD:  Mr. Morgan -- 8 

MR. TEMPLE:  Do you have a 9 

question? 10 

MR. MORGAN:  Yes, okay. 11 

CHAIRMAN HOOD:  You have to ask a 12 

question.  I think most of us up here, we're 13 

well aware of how long it's been there, how long 14 

the establishment has been there. 15 

MR. MORGAN:  I guess my question 16 

is, is that are you aware that Mr. Sing was given 17 

a $2,000 fine for the week we put up that fence 18 

up on that property which blocked in that land 19 

at that time? 20 

MR. FREEMAN:  We are aware that Mr. 21 
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Sing received a notice of infraction in 1 

November for installation of a fence without a 2 

permit.  That is what the charge and basis of 3 

it -- 4 

MR. MORGAN:  And -- 5 

MR. FREEMAN:  -- infraction was, if 6 

I can finish.  Since that time that fine has 7 

been paid and a permit has been obtained for 8 

that fence. 9 

MR. MORGAN:  And are you aware that 10 

the permit that was given to Mr. Sing in 2008, 11 

that permit actually came from me because we had 12 

the joint agreement because of the situation 13 

with the drug dealing and the illegal dumping 14 

and without my permission Mr. Sing could not get 15 

that permit because he asked me to file that 16 

permit for him? 17 

MR. FREEMAN:  All permits that we 18 

have had been issued by DCRA.  And based on 19 

filing permit applications with appropriate 20 

documentation for the issuance of those 21 
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permits. 1 

MR. TEMPLE:  Can I just ask one 2 

question?  Can you tell us, Mr. Zuckerman I 3 

think it is, Zucko, Zuckerman? 4 

MR. ZUCKERMAN:  Yes. 5 

MR. TEMPLE:  Can you just state 6 

what the substance of your conversation was 7 

with Mr. Morgan when you meet with him? 8 

MR. ZUCKERMAN:  We had several 9 

conversations with Mr. Morgan about possibly 10 

purchasing his property and including it in the 11 

theater. 12 

MR. TEMPLE:  No further questions, 13 

thank you. 14 

CHAIRMAN HOOD:  So you had 15 

conversations about purchasing his project, I 16 

mean purchasing his place, have you had 17 

conversations about you all being neighbors? 18 

MR. ZUCKERMAN:  Yes, we did. 19 

CHAIRMAN HOOD:  Okay.  Well I'm, 20 

Mr. Freeman, before I do anything with this, me 21 
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personally, I want that to happen, okay. 1 

MR. ZUCKERMAN:  We had a 2 

conversation -- 3 

CHAIRMAN HOOD:  Before I do 4 

anything with this, I want that to happen.  You 5 

know where I am, you can do it by final.  6 

Depends on what my colleagues, I'm one vote, but 7 

I can tell you I'm going to press it.  I want 8 

to make sure, and we're usually successful, it 9 

usually happens. 10 

Sometimes you have a dialogue that 11 

you're going to be neighbors.  Obviously 12 

Morgan Seafood has been there for years, before 13 

I could drive.  My father use to bring, I knew 14 

that, it's been there for years. 15 

So if you're going to, if he's not 16 

going to sell it to you then it's time for the 17 

Good Neighbor Policy.  Do you have one of those 18 

books?  Good Neighbor Policy? 19 

(Off microphone response.) 20 

CHAIRMAN HOOD:  You don't know?  21 
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Do you have a Good Neighbor Policy? 1 

MR. FREEMAN:  I don't know what 2 

book that is?  You said, do we have -- 3 

CHAIRMAN HOOD:  It's a Good 4 

Neighbor Policy, it's not a book. 5 

MR. FREEMAN:  The Zuckerman's have 6 

developed a number of projections in the city 7 

-- 8 

CHAIRMAN HOOD:  So he already has 9 

one? 10 

MR. FREEMAN:  -- and they try to be 11 

good neighbors for each of their projects. 12 

CHAIRMAN HOOD:  That's all I wanted 13 

to hear.  So I know when we come back from 14 

final, if we get to final, depends on what my 15 

colleagues and I do, that those conversations 16 

that have not had, not just about purchasing, 17 

but about being a neighbor because you all are 18 

too close. 19 

MR. FREEMAN:  I just -- 20 

CHAIRMAN HOOD:  You're already 21 
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shaking your head no, so you -- 1 

MR. FREEMAN:  I just want to be 2 

clear, there have been multiple conversations.  3 

We have seen Mr. Morgan at ANC meetings so there 4 

have been multiple good neighbor 5 

conversations.  Conversations that had 6 

nothing to do with the purchase. 7 

CHAIRMAN HOOD:  Well one more won't 8 

hurt. 9 

MR. FREEMAN:  And we're happy to 10 

have another conversation -- 11 

CHAIRMAN HOOD:  They're a lot of 12 

issues in this city that we see and everybody 13 

tells us, we've done that, we've done that, done 14 

it, done it, done it.  But when we ask for it 15 

it seems to work. 16 

So I'm hoping, expecting the same 17 

outcome.  Okay?  And that's something I'll 18 

talk about at the end.  Okay, is that it, Mr. 19 

Temple? 20 

MR. TEMPLE:  I'm sorry, just two 21 
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more questions if I may please?  Indulgence?  1 

Have you considered the extent to which Mr. 2 

Morgan's ability to develop his property is 3 

compromised by the proposed development? 4 

MR. FREEMAN:  No. 5 

MR. TEMPLE:  Have you considered 6 

his present zoning, which I understand is GACZA 7 

and its implication, the implication of your 8 

structure which is GAC2B on his property 9 

development opportunity?  Judge of height. 10 

MR. FREEMAN:  Have I, have we 11 

considered the zoning of his property, no. 12 

MR. TEMPLE:  What have you 13 

considered then relative to Mr. Morgan's 14 

ownership interest and the effects of your 15 

property and your development on Mr. Morgan as 16 

a business owner and as a residential owner? 17 

MR. FREEMAN:  We have looked at the 18 

comprehensive plan, the policies contained 19 

therein and all other applicable planning 20 

documents in the District of Columbia and 21 
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designed a project in accordance with that.  We 1 

have meet with the agencies involved in the 2 

review and development project, including the 3 

Office of Planning, the Department of 4 

Transportation. 5 

We have support of our ANC, we have 6 

considered the comments of the Fire Department 7 

and the Metropolitan Police Department and 8 

other agencies involved in the review project.  9 

And believe our project meets all applicable 10 

standards. 11 

MR. TEMPLE:  I'm sorry, I asked the 12 

gentleman what has he considered, what has he 13 

done specific to the individual owners and the 14 

effects of your development, excuse me, in 15 

affect of your development on the individual 16 

owners property interest? 17 

Not the fire department or everyone 18 

else.  I'm talking about the people who have 19 

been there for 80 plus years and the affect of 20 

your project on their property and their 21 
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rights? 1 

MR. FREEMAN:  I'm not sure I 2 

understand the question.  But what I just said 3 

is what we considered in moving forward with our 4 

project. 5 

MR. TEMPLE:  Very well, I 6 

appreciate that.  Thank you. 7 

CHAIRMAN HOOD:  Okay, thank you.  8 

Let's move on with the agenda.  Let's go to the 9 

Office of Planning and DDOT.  We can do that at 10 

that same time. 11 

And then again, is no one here from 12 

ANC?  Mr. Temple, if you all can just hold your 13 

seats right there because we might not have to 14 

play to much musical chairs. 15 

Mr. Mordfin and Mr. Rogers, I think 16 

we've, if you just want to hit the highlights 17 

and tell us where you are.  In support or 18 

non-support and we'll go from there. 19 

MR. MORDFIN:  Good evening chair 20 

members of the Commission, I'm Steven Mordfin 21 
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with the Office of Planning.  And the Office of 1 

Planning supports this application including 2 

the flexibility requested, the benefits and 3 

amenities package and finds their request to be 4 

not inconsistent with the Comprehensive Plan.  5 

Therefore OP recommends approval of the 6 

application.  Thank you. 7 

MR. ROGERS:  Good evening, Mr. 8 

Chair, members of the Commission.  For the 9 

record I'm Jonathan Rogers with the District 10 

Department of Transportation. 11 

DDOT would like to acknowledge the 12 

enhanced TDM elements to extent the period of 13 

the Carshare, Bikeshare membership for a period 14 

of five years, which was a requested condition 15 

by DDOT.  And also acknowledges the increases 16 

in long term bicycle parking spaces which DDOT 17 

believes is necessary to accommodate demand for 18 

bike parking.  And with that we stand on the 19 

record. 20 

CHAIRMAN HOOD:  Okay, thank you 21 
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both, Mr. Rogers and Mr. Mordfin.  1 

Commissioners, any questions of either Office 2 

of Planning or DDOT?  Anybody?  Okay.  Does 3 

the Applicant have any cross of either OP or 4 

DDOT? 5 

MR. FREEMAN:  No, sir. 6 

CHAIRMAN HOOD:  Okay.  Mr. Temple?  7 

Again, there's no one here from the ANC?  I have 8 

to call and make sure. 9 

MR. MORGAN:  If I may? 10 

CHAIRMAN HOOD:  Let me wait for 11 

your Counsel to come back to the table. 12 

MR. MORGAN:  Yes, sir. 13 

MR. TEMPLE:  Was trying to get a 14 

little charge, I'm sorry. 15 

CHAIRMAN HOOD:  Mr. Temple, I think 16 

you all have some questions of either Office of 17 

Planning or DDOT? 18 

MR. TEMPLE:  Has the Office of 19 

Planning considered the implications of this 20 

development on the present and existing 21 
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business and residential owners? 1 

MR. MORDFIN:  The Office of 2 

Planning reviews is based on the Comprehensive 3 

Plan which recommends medium density 4 

residential, moderate density commercial.  5 

The requested application is in conformance 6 

with that, it's not inconsistent with that.  7 

Same as, and therefore we find it to, we find 8 

them to be compatible. 9 

CHAIRMAN HOOD:  Let me just ask 10 

this, Mr. Mordfin, and I think I'm going to go 11 

ahead with Mr. Temple.  If Mr. Morgan decided 12 

to do a development, Office of Planning would 13 

do the exact same thing, right? 14 

MR. MORDFIN:  We would review the 15 

application based on the Comprehensive Plan. 16 

CHAIRMAN HOOD:  Review the plan and 17 

everything else.  So I think that helps you 18 

with the question you've asked Mr. Freeman a few 19 

times and the Office of Planning.  You'll get 20 

evaluated just like this project. 21 
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MR. TEMPLE:  Thank you. 1 

MR. MORGAN:  If I may now? 2 

MR. TEMPLE:  Please. 3 

MR. MORGAN:  You keep asking if the 4 

ANC is here.  ANC 1A or 9 had their hearing 5 

yesterday and for some -- 6 

CHAIRMAN HOOD:  I actually have a 7 

letter from the ANC.  I'm doing that because, 8 

just in case they come in -- 9 

MR. MORGAN:  Right. 10 

CHAIRMAN HOOD:  -- I don't want to 11 

get in trouble later on because I didn't 12 

acknowledge them.  Sometimes they'll come in 13 

and sit, and I'm not talking about this ANC but 14 

ANC's in the past, and I want to make sure I keep 15 

doing that because they do work, they get off 16 

at a different time and they may come in and I 17 

may not know the person. 18 

MR. MORGAN:  Right.  The only 19 

problem that I have is that the ANC meeting was 20 

yesterday.  They scheduled in a different -- 21 
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CHAIRMAN HOOD:  Okay, when we get 1 

to the, when we get to that you can let us know 2 

all that and everything.  I didn't really look 3 

at the date, I just looked at what they 4 

concluded with. 5 

MR. MORGAN:  Yes. 6 

CHAIRMAN HOOD:  When we get to 7 

that, why don't we, why don't you discuss that 8 

in your case and let us know if you have some 9 

issues with them. 10 

MR. MORGAN:  Yes. 11 

CHAIRMAN HOOD:  All right, 12 

anything else?  Sorry, Office of Planning and 13 

DDOT? 14 

MR. TEMPLE:  No, sir. 15 

CHAIRMAN HOOD:  You ask me, most 16 

people ask me to turn my mic off.  Thank you.  17 

Okay, all right, let's see what we have here.  18 

We do have, and I want to commend the Office of 19 

Planning as far as getting other agencies to 20 

weigh in, I think Mr. Freeman has alluded to a 21 
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number of times. 1 

We have DC Water, DACD, MPD, Urban 2 

Forestry, Fire and Emergency.  Okay, I think 3 

I've named all of them.  All right, those from 4 

other Government agencies? 5 

Let me go to the ANC report.  And 6 

I'm just going to simply read what the ANC, I 7 

can't be cross examined on it because I did not, 8 

I'm not on the ANC and I did not attend the 9 

meeting. 10 

This is dated, is the date wrong, 11 

January 9th?  Okay, well I don't know what the 12 

date is. 13 

(Off microphone comment.) 14 

CHAIRMAN HOOD:  What page are you 15 

looking at Ms. Schellin? 16 

(Off microphone comment.) 17 

COMMISSIONER TURNBULL:  Well the 18 

second page, the second page says January 8th. 19 

(Off microphone comment.) 20 

CHAIRMAN HOOD:  Oh, okay.  They're 21 
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saying that the meeting was January the 8th, 1 

2014.  That's what was represented here in this 2 

file. 3 

And basically therefore be it 4 

resolved the Advisory Neighborhood Commission 5 

1A recommends that the Zoning Commission 6 

approve the proposed plan unit development and 7 

zoning map.  Amendment for the squares they 8 

have and listed. 9 

And it has Kent C. Boise as the 10 

chairperson and Vicki Wright-Smith as the 11 

secretary.  And that's our Exhibit 16. 12 

Okay, let's go to, do we have any 13 

organizations or persons in support?  I have 14 

Don Hover.  Is Don Hover here?  You can, are 15 

you testifying or are you with the Applicant? 16 

(Off microphone response.) 17 

CHAIRMAN HOOD:  Okay.  Shaun 18 

Valone, are you with the Applicant? 19 

(Off microphone response.) 20 

CHAIRMAN HOOD:  Patrick Nelson, 21 
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are you in support or opposition? 1 

(Off microphone response.) 2 

CHAIRMAN HOOD:  Okay, so you in the 3 

middle?  Come on up.  Anybody else in the 4 

middle or in support?  In the middle and 5 

support, we'll do it that way tonight. 6 

Okay, Mr. Nelson, if you could come 7 

forward?  And then we're going to have folks 8 

who are in opposition to come up after. 9 

MR. NELSON:  Good evening 10 

everyone, my name is Patrick Nelson and I'm a 11 

resident of Fairmont Street right off of 12 

Georgia Avenue.  I have lived in my house for 13 

20 years and I'm not in opposition of this 14 

project since I think Georgia Avenue needs to 15 

have some development and it slowly is coming 16 

along. 17 

What I am in concern of is the issue 18 

that relates to the property on Kenyon Street 19 

that abuts this property and the fact that the 20 

city does not have any permanent ease way 21 
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between where they're property line ends and 1 

the property line for the houses that are there. 2 

On other properties in the city 3 

where the houses have been built right from the 4 

street to the alley and then houses next to it 5 

on the streets abut them, there's a usually a 6 

walkway that goes between them.  And that 7 

example I can give you is on Sherman between 8 

Girard and Euclid, I think is the street. 9 

The houses on Sherman come up to the 10 

houses right on Euclid.  And if you walk up 11 

Euclid to the end of where the house from 12 

Sherman is there's actually a walkway that's 13 

about the width of a sidewalk that goes from one 14 

side of the street to the other. 15 

And it's city land that if you're in 16 

a house on Sherman you can walk out from your 17 

yard, which is all fenced in, and still have an 18 

easement to get out. 19 

If this building is built, which 20 

they have the right to build on their own land, 21 
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that precludes the buildings on Sherman, or not 1 

Sherman, Kenyon from having any access.  So I 2 

think the issue, for me personally, is that the 3 

city needs to have some resolution to how they 4 

can have a public access for easement from the 5 

two properties that are going to be built 6 

smacked up against them. 7 

Right now the way it is, as I 8 

explained, there's fences on the houses on 9 

Kenyon and then they've put another fence on top 10 

of that.  So there is no way to get from the 11 

houses on Kenyon out to either way from the 12 

alley.  And that, as a resident who lives on a 13 

street that has public easements on my own 14 

street, is a concern to me that this will 15 

completely block off those exits. 16 

CHAIRMAN HOOD:  Okay.  All right, 17 

thank you, Mr. Nelson.  Commissioners any 18 

questions? 19 

Zoning, one thing, is not the, 20 

cannot cure it all.  I know the surveyor's 21 
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office, I'm not sure exactly how easement can 1 

happen on private land. 2 

I'm not sure how we can do that, I 3 

don't even know if public space even weighs in.  4 

I'm not sure how that can happen.  I don't know, 5 

does anybody have any -- 6 

COMMISSIONER MAY:  You know, maybe 7 

the Office of Planning wants to talk about the 8 

history of such things, but I can tell you that 9 

in my neighborhood, my block originally had a 10 

dead end alley and the, at some point the city 11 

came along and blocked off the rear part of some 12 

of the properties in order to connect the 13 

alleys. 14 

My property happened to be one of 15 

them long before that happened, but I used to 16 

have a 100 feet deep lot, now I have an 85 foot 17 

deep lot or something like that.  No, sorry, 18 

not even 100 feet, but whatever it was they 19 

lopped off 10 or 12 feet.  And that, I think 20 

that used to happen with some frequency. 21 
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But having a landlocked property is 1 

a common circumstance in the city.  I mean I 2 

just looked at the map that was provided by the 3 

Applicant that just shows the lots and I found 4 

three or four instances of landlocked 5 

properties that are analogous to this. 6 

Where, you know, the property butts 7 

up to somebody else's property.  It's not that 8 

uncommon. 9 

I don't think that means there's 10 

not, there might not be a concern given what's 11 

built on the property, but as I said, maybe the 12 

office of property, the Office of Planning 13 

wants to talk to this too. 14 

MS. STEINGASSER:  We're really not 15 

familiar with the history of alleys and how they 16 

were created in this particular neighborhood, 17 

so I'd rather not speculate or add.  Thank you. 18 

CHAIRMAN HOOD:  All right, again, 19 

zoning is not the cure for all.  Some things we 20 

can do in making easements and stuff.  If it's 21 
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public land there's a public space committee 1 

and they look at things like that, but unless 2 

my colleagues know of something else? 3 

MR. NELSON:  Is that something that 4 

if the owners of the land on Kenyon were 5 

amendable to relinquishing a portion of their 6 

land that the city would take that land from 7 

them and then reduce their tax base? 8 

CHAIRMAN HOOD:  I'm not sure.  9 

That is not a, one thing I'm not going to do is 10 

answer questions that I don't have the answers 11 

to.  I'm sure that there's help. 12 

I would start at the surveyor's 13 

office if somebody wants to weigh in and help 14 

me on this one?  That's where I would start.  I 15 

would start at the surveyor's office. 16 

MR. NELSON:  Okay. 17 

CHAIRMAN HOOD:  Or tax, I would 18 

start somewhere like that.  Not at the zoning 19 

commission.  Commissioner Miller? 20 

VICE CHAIR MILLER:  I hesitate to 21 
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weigh in here but just looking at the 1 

Applicant's Page A-8, the site plan, it looks 2 

like, accept for Morgan Seafood, the other four 3 

buildings on Kenyon have space in the back of 4 

their property.  Their properties go up to the, 5 

even though the development goes up to their 6 

property line, they have space and they could 7 

theoretically, I assume, agree to do an 8 

easement amongst each other so there is the 9 

access. 10 

And Morgan Seafood could be part of 11 

that if they were being good neighbors as well.  12 

So there looks like there might be one way that 13 

just amongst themselves they could provide that 14 

easement to get access to the alley.  A 15 

pedestrian type access to the alley that you 16 

were talking about. 17 

CHAIRMAN HOOD:  Okay, thank you, 18 

Commissioner Miller.  Is that helpful, that 19 

was helpful.  Okay.  All right, any other 20 

questions?  We're getting ready to come to you 21 
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shortly, so just give me a minute.  Anyone else 1 

who would like to testify, okay, let me go to 2 

the party in opposition. 3 

(Off microphone response.) 4 

CHAIRMAN HOOD:  Is he in support? 5 

MR. WILLIS:  No.  I don't know. 6 

CHAIRMAN HOOD:  Are you here in 7 

support? 8 

(Off microphone response.) 9 

CHAIRMAN HOOD:  Okay, you came and 10 

helped them out earlier, but are here, we're 11 

taking organizations and persons who are here 12 

in support of this project. 13 

MR. WILLIS:  Okay. 14 

CHAIRMAN HOOD:  So if you're in 15 

support you may begin. 16 

MR. WILLIS:  Yes, sir.  I'm a 17 

residence of Mr. Morgan's property and -- 18 

CHAIRMAN HOOD:  Could you tell us 19 

-- 20 

MR. WILLIS:  -- I just wanted to 21 
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make a statement that -- 1 

CHAIRMAN HOOD:  Are you in support? 2 

MR. WILLIS:  Yes I am.  Yes, sir. 3 

CHAIRMAN HOOD:  Okay, could you 4 

tell us your name, identify yourself? 5 

MR. WILLIS:  I'm Terry Willis. 6 

CHAIRMAN HOOD:  Okay. 7 

CHAIRMAN HOOD:  And I've been 8 

living down there for three and a half years.  9 

And the reason I'm speaking is because me and 10 

my wife, she's medically incapable, so I take 11 

care of her with the wheelchair and everything 12 

and we do need the access to enter the back of 13 

the building. 14 

We got a gate to the fence, there is 15 

a gate, but it has a door.  But for the last 16 

eight months they had come up and put another 17 

fence in front of that one.  It's keeping us 18 

from being able to enter out of the gate in the 19 

back.  Back entrance. 20 

CHAIRMAN HOOD:  So you're 21 



 
 
 130 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

supporting the project. 1 

MR. WILLIS:  Yes. 2 

MR. TEMPLE:  Are you supporting the 3 

project or you're against the project? 4 

MR. WILLIS:  I'm against -- 5 

CHAIRMAN HOOD:  Hold on. 6 

MR. WILLIS:  -- for -- 7 

CHAIRMAN HOOD:  Okay, those are my 8 

questions right now.  It's not for -- 9 

MR. WILLIS:  I'm sorry. 10 

CHAIRMAN HOOD:  I'm confused, it 11 

sound like you had a concern but you keep 12 

telling me you support the project.  That means 13 

you agree with it, you like what the development 14 

is doing and everything. 15 

MR. WILLIS:  No, I'm supporting Mr. 16 

Morgan's complaint, yes, sir. 17 

CHAIRMAN HOOD:  Okay, okay.  All 18 

right, so that's, so you're in opposition? 19 

MR. WILLIS:  Yes, sir, yes, sir. 20 

CHAIRMAN HOOD:  And you oppose the 21 
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project -- 1 

MR. WILLIS:  Yes. 2 

CHAIRMAN HOOD:  -- due to, okay, no 3 

problem.  You oppose the project due to your 4 

wife disability -- 5 

MR. WILLIS:  Yes, sir. 6 

CHAIRMAN HOOD:  -- and having 7 

access, okay. 8 

MR. WILLIS:  Yes, sir. 9 

CHAIRMAN HOOD:  All right, 10 

Commissioners, any, and your name again? 11 

MR. WILLIS:  Terry Willis. 12 

CHAIRMAN HOOD:  Mr. Willis, any 13 

questions for Mr. Willis?  Does Applicant have 14 

any questions for Mr. Willis? 15 

MR. FREEMAN:  No, sir. 16 

CHAIRMAN HOOD:  Mr. Temple, you and 17 

Mr. Morgan have any questions for Mr. Willis? 18 

MR. TEMPLE:  I don't, no, sir. 19 

CHAIRMAN HOOD:  Okay.  Thank you. 20 

MR. WILLIS:  Thank you. 21 
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CHAIRMAN HOOD:  Since we've 1 

already taken, normally I go to the party, is 2 

there anyone else here who's in opposition 3 

who'd like to testify?  Okay, come forward.  4 

Anyone else, and then we're going to go to the 5 

party? 6 

And, Mr. Temple, I did that, we went 7 

out of order, Mr. Temple and Mr. Morgan, because 8 

I thought he was in support and he was with you 9 

and he was in opposition.  Okay, if you could 10 

identify yourself? 11 

MR. STREET:  My name is Jonathan 12 

Street and I am a party as well to the property 13 

at 707 Kenyon.  And as well as a family member 14 

of the Morgan Seafood establishment. 15 

I oppose it because of the egress in 16 

the back.  The egress which everybody has 17 

concerns of. 18 

And what the individuals, the 19 

owners here are saying is that there is no 20 

egress there.  And for several years there have 21 
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been. 1 

And I don't speak in reference to me 2 

being within the fire, EMS agency, I speak as 3 

a resident right now.  And looking at how it 4 

butts against the properties, I look at it as 5 

safety and the safety of the individuals that 6 

are there, safety of my family that is there.  7 

That if anything happen when the fire and EMS 8 

agency responds to suppress fires, they respond 9 

from, in that case, two areas.  The A side, the 10 

B side. 11 

In order to get individuals in there 12 

for the safety factor of the fire EMS, as well 13 

as to get individuals out of there, they need 14 

to be able to get to the front and the back of 15 

the building. 16 

So to only go in there one way, it 17 

puts the people that are there at-risk and it 18 

puts individuals who I work with at-risk as 19 

well.  So I really think, you know, I'm here for 20 

that fact, not just the store front property but 21 
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the residential part who my mother, my 1 

brothers, you know, who possibly they're long 2 

with, Terry and his wife.  I see that as a 3 

problem. 4 

And for it not to be where safety can 5 

egress from, that's my biggest problem.  I mean 6 

I admire that, you know, these individuals love 7 

to have development happen in the city and I 8 

have absolutely no problem with development in 9 

the city, you know, I encourage that. 10 

But to put in the situation where as 11 

though it affects the residents as well as my 12 

family in that aspect, than yes, that's where 13 

I have a problem. 14 

CHAIRMAN HOOD:  Okay, I think that 15 

Commissioner Miller's proposal I think helps 16 

the easement.  Unless I'm missing something, I 17 

think he really, really hit the point when I 18 

look down and saw what he was at least 19 

mentioning to Mr. Nelson. 20 

Let me also just say that the, Tony 21 
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Falwell, the Battalion fire Chief, gives us a 1 

letter of support.  And it says, the fire code, 2 

it talks about the fire code and how far you have 3 

to be as far as buildings. 4 

And this is, what I don't want to do, 5 

you work with the fire department don't you? 6 

MR. STREET:  Yes, sir. 7 

CHAIRMAN HOOD:  What I don't want 8 

to do what happened some years ago where we had 9 

the person send an email to the chief and ask 10 

him because somebody from the fire department 11 

came down, even though I know you not 12 

representing the fire department so I want to 13 

make that clear, I'm doing this -- 14 

MR. STREET:  The street. 15 

CHAIRMAN HOOD:  I'm doing this for 16 

a reason -- 17 

MR. STREET:  Yes. 18 

CHAIRMAN HOOD:  -- because that 19 

person got in trouble. 20 

MR. STREET:  All right. 21 



 
 
 136 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIRMAN HOOD:  So I want to 1 

clarify the record that you are not testifying 2 

on behalf of the fire department -- 3 

MR. STREET:  Not at all. 4 

CHAIRMAN HOOD:  -- is where you're 5 

employed, but you're doing this as a resident 6 

and for your family. 7 

MR. STREET:  Yes. 8 

CHAIRMAN HOOD:  Has nothing to do 9 

with the fire department. 10 

MR. STREET:  Nothing to do with the 11 

fire department. 12 

CHAIRMAN HOOD:  All right, I just 13 

want to make that clear.  But anyway, the fire 14 

department does say that this is perfectly 15 

legit and I think they support this project. 16 

But I think again, one of the starts 17 

you could do is with Commissioner Miller.  I 18 

really don't have the answer, but on the cuff 19 

tonight I think that it would be a good 20 

conversation for those property owners to have 21 
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if, since that's easement has been there. 1 

We have seen where alleys have been 2 

an alley for so long that they thought was a 3 

street and it's been accessible.  And then when 4 

development came it took it away from them so 5 

they had to find other ways of egress. 6 

MR. STREET:  Sure. 7 

CHAIRMAN HOOD:  So I'm just 8 

throwing that out there, I haven't solved 9 

anybody's problem, I'm just putting that out 10 

there. 11 

MR. STREET:  Not a problem. 12 

CHAIRMAN HOOD:  Any other 13 

questions or comments?  Okay, does the 14 

Applicant have any cross examination? 15 

MR. FREEMAN:  Not a cross just a 16 

quick question.  Could you, your name again? 17 

MR. STREET:  Jonathan Street. 18 

MR. FREEMAN:  And you, do you live 19 

at 707? 20 

MR. STREET:  No, I do not live at 21 
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707. 1 

MR. FREEMAN:  You said you were a 2 

party at 707 Kenyon Street, what does that mean? 3 

MR. STREET:  That means that I am 4 

the son to Guy Street and I am the brother to 5 

Mr. Morgan. 6 

MR. FREEMAN:  Okay, thank you. 7 

CHAIRMAN HOOD:  He said he's 8 

family.  Okay.  All right, does the Party, Mr. 9 

Morgan, do you have any cross examination? 10 

MR. MORGAN:  Mr. Street, how long 11 

have you worked for the fire department? 12 

MR. STREET:  Twenty-four years. 13 

CHAIRMAN HOOD:  But I thought we 14 

weren't -- 15 

MR. STREET:  It's not -- 16 

CHAIRMAN HOOD:  We don't want to 17 

make that relevant. 18 

MR. MORGAN:  Okay. 19 

CHAIRMAN HOOD:  He's not 20 

testifying.  Again, I'm going to say this for 21 
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the record, he's not testifying on behalf of the 1 

fire department. 2 

MR. MORGAN:  Okay. 3 

CHAIRMAN HOOD:  Because we have 4 

evidence, the fire department said it's a go, 5 

okay.  We don't want to mix him up and have any 6 

problems on his job. 7 

MR. MORGAN:  Okay. 8 

CHAIRMAN HOOD:  All right, you have 9 

any other questions? 10 

MR. MORGAN:  No. 11 

CHAIRMAN HOOD:  Of your family 12 

member? 13 

MR. MORGAN:  That was my nephew. 14 

CHAIRMAN HOOD:  Oh, your nephew?  15 

Okay.  Okay, all right, thank you very much. 16 

MR. STREET:  Thank you. 17 

CHAIRMAN HOOD:  Is there anyone 18 

else here in opposition?  Okay, Mr. Temple, you 19 

have 21 minutes.  Ms. Schellin, are we ready? 20 

(Off microphone response.) 21 
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CHAIRMAN HOOD:  Okay, you may 1 

begin. 2 

MR. TEMPLE:  We're just going to 3 

give a preliminary statement.  This young man 4 

is going to give out his own statements.  Give 5 

his own statement. 6 

But I would like to say that I think 7 

that there's been a tremendous oversight on the 8 

part of the developers, perhaps the city and 9 

perhaps this Board relative to this particular 10 

easement.  Mr. Miller did appropriately 11 

reference the existence of or I think it was Mr. 12 

May, these closed alleyways. 13 

I think that any time there is a 14 

historical alleyway or thorough way that 15 

creates an easement, it has a tremendous amount 16 

of significance.  Particularly when you decide 17 

that you want to close off and it maybe 18 

something that needs to be researched. 19 

I underscore too that Mr. Morgan is 20 

not against the development, Mr. Morgan is 21 
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against the development relative to its 1 

implications on his property.  And I don't 2 

think those issues have been seriously 3 

considered, I don't think that there has been 4 

a Good Neighbor Policy. 5 

You may not like how he looks or how 6 

he talks or how he walks, etcetera, that's not 7 

the issue.  That institution is part of this 8 

community for 80 years, commercially and 9 

residentially. 10 

But I wanted to say that, there is 11 

an issue, there is, there is such an issue as 12 

a common law easement in the District of 13 

Columbia.  And those easements are created and 14 

have significant implications.  I don't think 15 

that issue has been addressed. 16 

Additionally it is fundamental and 17 

just in a equity sense.  You're going to close 18 

out the back of people who have lived in this 19 

community for 80 years and the people who are 20 

going to live in the new development will have 21 
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a way to egress and ingress. 1 

It's just inequitable on its face.  2 

And it is of no moment because that issue has 3 

not been considered. 4 

Mr. Morgan has passed out this 5 

document, he's going to read for his self 6 

because he has to give his own perspective.  7 

But you can see there that even presently, 8 

presently there is a fence that was put up on 9 

the same day without any consideration as to the 10 

residents or the safety of the residents.  And 11 

so immediately they have only one way to access 12 

or egress, it's not important. 13 

And it has to be important as we 14 

consider these communities, these people who 15 

live in this community who've lived there, how 16 

you treat them and how you affect, how this 17 

development affects their property. 18 

Nobody has a problem, again I 19 

underscore with the development, we have a 20 

problem with, you're going to create homes, 21 
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rear access for people who are just coming into 1 

this community, but people who have lived there 2 

for 80 years. 3 

And I challenge, legally challenge, 4 

the developer on the issue.  I think that the 5 

issue has to be researched, that this common law 6 

easement does exist. 7 

When a thoroughfare exists for 80 8 

years in a community and the public itself has 9 

established its presence and control over that 10 

thoroughfare, then that is an issue.  And I 11 

don't think it's a closed issue. 12 

It's not, I want to with all due 13 

respect turn over to Mr. Morton for the balance 14 

of the time.  Morgan, excuse me, balance of 15 

time. 16 

MR. MORGAN:  Good evening, 17 

Commissioners, my name is Romeo Morgan and I own 18 

the properties that are affected by this 19 

development. 20 

One of the residents you, excuse me, 21 
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one is residential and the other is commercial.  1 

Morgan Seafood comprised of five lots.  Five.  2 

3200, 3202, 3204, 701 and 703 Kenyon Street as 3 

well as my residents at 707 Kenyon Street, 4 

Northwest. 5 

Doubly affected.  I appear before 6 

you today as a resident and a local business 7 

owner for 83 years on that corner. 8 

Noting that my family has been, 9 

noting that my family has been in business at 10 

this intersection for approximately 80 years, 11 

I think we should have some say so in how this 12 

development effects this community.  13 

Especially as its immediate neighbors.  I, 14 

myself, am neighbor.  This is where I live. 15 

Even this roster of property owners 16 

failed to reference me, even its roster of 17 

property owners failed to reference me or my 18 

ownership interest in their paperwork where 19 

they gave to you all, it never listed me or my 20 

properties as a, as part of this zoning hearing. 21 
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Unfortunately already this 1 

developer already is not acting very neighborly 2 

when it comes to respecting my property rights 3 

or as far as the public interest and the 4 

easement is concerned in the alleyway behind my 5 

property. 6 

I therefore strenuously oppose any 7 

action by the Commission which seeks to close 8 

that alleyway and the action by who, by you 9 

which will prioritize developer's rights over 10 

the local residents and business owner's 11 

rights.  Both of my properties are centrally 12 

located next to the planned development site 13 

and are directly affected. 14 

The developer's insensitivity is 15 

evident in this manner in which it has placed 16 

fence directly outside the boundaries of my 17 

properties in a manner that I have never seen 18 

in the District of Columbia.  You can see that 19 

the fence precluded entry at egress to and from 20 

my property, which I've given you all pictures 21 
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of all the properties there. 1 

Should any emergency arise 2 

affecting me or good or, god forbid, someone 3 

within my property, we are restricted to a 4 

single point of exit.  As well as Mr. Terry 5 

Willis was saying, his wife is handicapped. 6 

If there is a fire in the front of 7 

that building, how does she get out of that rear 8 

with that fence there?  That's health and 9 

well-being before anything. 10 

As well as the developer placed this 11 

set fence there with the same day notice that 12 

the ANC gave them the permit, permission to do 13 

this development, then the very next day they 14 

sent me notice of this plan here and put up a 15 

fence the very next day.  Totally ignoring my 16 

rights or giving me even minimal consideration 17 

to even move my car, move my restaurant 18 

equipment, move anything from out of the rear 19 

of my property. 20 

In fact, the developer's answer to 21 
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me regarding any emergency for the residence in 1 

property was that should, was that they should 2 

climb over the fence.  Can you imagine a 3 

handicapped woman climbing over a fence?  4 

Which was hardly good news for me and my 5 

handicapped tenant. 6 

This heightened level of 7 

insensitivity would not be displayed or 8 

sanctioned by the Commission in other 9 

neighborhoods in the District of Columbia.  10 

Under no circumstances should you vote to close 11 

down the rear access to my property or any other 12 

of the affected properties in this community. 13 

Why should the developer's right 14 

trump, trump my rights as a resident and long 15 

standing local business owner? 16 

The easement right at its issue has 17 

existed for over 80 years.  The developer now 18 

seeks to close the easement without any 19 

consideration whatsoever. 20 

This Commission is being asked to 21 
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prioritize the developer's private profit 1 

making interest over ours.  Members of the 2 

Commission, I do not oppose reasonable and 3 

community assistive development, I do oppose 4 

the development that allows developers to 5 

trample on the rights of the most affected 6 

residents, its neighbors and which gives 7 

developers right over public interest and which 8 

also have public safety implications. 9 

The alley, in my view, is a public 10 

easement and should be treated accordingly.  11 

If it is not, someone should publicly explain 12 

its status to the affected community. 13 

I personally inquired the Office of 14 

Zoning, DCRA, and the recorder of deeds.  Of 15 

deeds on this issue without acquiring any 16 

answers.  I've gone to the recorder of deeds, 17 

asked for the original, they said it's 18 

archived.  It takes 30 days for them to even get 19 

it. 20 

I've come down to the Office of 21 
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Zoning asking information about this.  Which 1 

their lawyers refused to even give me the 2 

paperwork pertaining to this hearing today.  3 

But if it wasn't for Ms. Susan, who works with 4 

you all, she gave me her copy or I would have 5 

never even known anything about what was going 6 

on with this hearing if Susan hadn't given me 7 

hers. 8 

I have brought this issue to the 9 

ANC's attention and asked them to table this 10 

before voting with this matter.  The ANC 11 

refused to take into consideration of my right 12 

of easement. 13 

Absent research about the easement 14 

and its public implication and despite the 15 

developments obvious interference with my 16 

private property rights, the ANC supports the 17 

development.  And my view in support is 18 

premature and at best should have been 19 

conditional.  Conditional, key word. 20 

I appear before you because you are 21 
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the guardians and the arbitrators of this, of 1 

the citizen's property rights in the community 2 

and should ensure equal protection and guidance 3 

for all citizens across the city. 4 

Closing down an alley which has 5 

existed for 80 years to benefit a private 6 

developer is a dangerous, precedent and 7 

prioritized commercial development over 8 

neighborhoods, businesses and the City's 9 

residential character and history. 10 

This issue requires an objective 11 

resolution and I urge you to resolve it.  I also 12 

urge you to require the developer to 13 

demonstrate greater concern for the long 14 

standing residents and their public safety and 15 

that the fence, which has been placed in the 16 

alley, is removed immediately for public safety 17 

reasons and public safety reasons alone. 18 

CHAIRMAN HOOD:  Thank you, Mr. 19 

Morgan.  Finished? 20 

MR. MORGAN:  If I may add one other 21 
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thing? 1 

CHAIRMAN HOOD:  Sure, you got time. 2 

MR. MORGAN:  You spoke earlier 3 

about, asking about the ANC Commissioners and 4 

their presence here, I just really wanted to 5 

make sure that you all understand. 6 

The ANC met yesterday.  They knew 7 

of this PUD hearing.  Now I'm the president of 8 

the Georgia Avenue Business Alliance who are 9 

trying to represent the small business that's 10 

been historically on this avenue. 11 

We don't want to be pushed out so I 12 

am trying to make sure that we know what our 13 

rights are.  But any time the ANC, when I 14 

opposed this thing and asked them to table this 15 

issue, the ANC turned around and told me in that 16 

meeting, well we're not sure of this but we're 17 

going to vote on it anyway. 18 

You're supposed to be here for the 19 

health and safety of the well-being of the 20 

community as an ANC.  And had one of the ANC 21 
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Commissioners tell me, Mr. Morgan, nobody's 1 

going to vote in favor of anything because of 2 

a prior issue that I had with the ANC.  This is 3 

about me getting a liquor license for my 4 

business which I have all rights to and have now 5 

today. 6 

They scheduled a meeting set aside 7 

from their ANC meeting yesterday, which they 8 

could have had this meeting yesterday, which 9 

dealt with the Bruce-Monroe site.  Which is the 10 

development which we are posing. 11 

We want to know what's going on with 12 

that Bruce-Monroe site?  They set that aside to 13 

do it today at the same time and same date of 14 

this hearing. 15 

CHAIRMAN HOOD:  Okay, anything 16 

else?  All right.  I probably will ask for the, 17 

Mr. Temple about the common law easement.  I 18 

actually would like to know more about it, I'm 19 

going to ask our attorneys to look at that too. 20 

When I look at these pictures, I'll 21 
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be frankly honest, it's very disturbing.  1 

Because I see a car in the back of one of the 2 

pictures.  Did you all get a, Page 1, I mean.  3 

I can see that this is not -- 4 

MR. TEMPLE:  That's -- 5 

CHAIRMAN HOOD:  Well there's a 6 

couple Page 1's I'm sorry.  Page 3 in the 7 

pictures that were given to us.  Okay, they all 8 

Page 1, okay.  Well Page 3, the third page. 9 

MR. FREEMAN:  Are you looking at 10 

our submission or -- 11 

CHAIRMAN HOOD:  Oh, I'm looking at 12 

-- 13 

MR. FREEMAN:  I don't have those. 14 

CHAIRMAN HOOD:  Oh, you don't have 15 

-- 16 

MR. MORGAN:  Those are the pictures 17 

that we just gave them. 18 

MR. TEMPLE:  Yes, you have the 19 

pictures, he doesn't have a copy. 20 

MR. FREEMAN:  You just have to tell 21 
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me what's on the picture because I don't have 1 

them. 2 

CHAIRMAN HOOD:  Oh, you got those 3 

pictures. 4 

MR. TEMPLE:  They are here. 5 

CHAIRMAN HOOD:  It's a picture with 6 

a blue car, well -- 7 

MR. FREEMAN:  I have the pictures 8 

-- 9 

CHAIRMAN HOOD:  -- I might be a 10 

little color blind.  It's a light blue, well 11 

it's not really, is it green?  Is that green? 12 

MR. MORGAN:  Green. 13 

CHAIRMAN HOOD:  Green, okay.  So 14 

you can tell I'm color blind.  So anyway, it's 15 

the picture of the green car.  And if we got it 16 

fenced up and we're going to put a, how are the 17 

neighbors going to be able to get their car out 18 

of the back of their yard?  I'm not asking you, 19 

Mr. Freeman, I'm asking, it's just something 20 

I'm think out loud. 21 
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MR. FREEMAN:  We -- 1 

CHAIRMAN HOOD:  That is a concern. 2 

MR. FREEMAN:  We will grant him a 3 

license to remove that car of that's, if he 4 

needs that license. 5 

CHAIRMAN HOOD:  Okay.  I'm 6 

interested, Ms. Schellin, is to find out about, 7 

and Mr. Temple, if you all want to brief us and 8 

explain to us what a common law easement is? 9 

MR. TEMPLE:  Let me -- 10 

CHAIRMAN HOOD:  I don't know if you 11 

can devil into that -- 12 

MR. TEMPLE:  Let me preface this by 13 

saying this.  As you know, I represent people 14 

in this community across the segment of issues, 15 

not just zoning, and I've been here before with 16 

your lawyers sitting on the other table before 17 

and they know that. 18 

So I don't come here as a zoning 19 

expert, but I will say this.  But the problem 20 

is that we respect the development but the 21 
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development doesn't respect the community. 1 

CHAIRMAN HOOD:  I think, Mr. Temple 2 

-- 3 

MR. TEMPLE:  And I want to -- 4 

CHAIRMAN HOOD:  -- I want to give 5 

you the last six minutes.  I think I got it. 6 

MR. TEMPLE:  Okay. 7 

CHAIRMAN HOOD:  And I think my 8 

colleagues got it.  I think you -- 9 

MR. TEMPLE:  Not a problem.  On the 10 

common law issue -- 11 

CHAIRMAN HOOD:  -- once you hear 12 

about our questions -- 13 

MR. TEMPLE:  Okay. 14 

CHAIRMAN HOOD:  -- and some other 15 

questions, I think you'll understand that we 16 

have it. 17 

MR. TEMPLE:  Okay.  Common law 18 

easement is an -- 19 

MR. MORGAN:  It's adverse 20 

possession. 21 
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MR. TEMPLE:  -- it's a principle in 1 

the District of Columbia where if in a certain 2 

context if there is a right of way and is used 3 

for public purposes, almost by comparison to 4 

adverse possession, an alleyway constitutes or 5 

a thoroughfare, and in Maryland as well, then 6 

that, actually the private use actually becomes 7 

an implied easement.  Sometimes it's called by 8 

a prescription or by a necessity. 9 

I don't have the answer to this, but 10 

when this gentleman came to me and I began to 11 

look at the history I did begin, I began to read 12 

a few cases etcetera, etcetera.  And I looked 13 

at the records here and I looked at some of the 14 

other documents and there was a question that 15 

was posed and I didn't think that the issue was 16 

addressed.  That it was any consideration 17 

given in the development because they have said 18 

that it was private -- 19 

CHAIRMAN HOOD:  Okay, Mr. Temple? 20 

MR. TEMPLE:  -- etcetera. 21 
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CHAIRMAN HOOD:  If you want to 1 

finish taking your time you can, but I think we 2 

got it. 3 

MR. TEMPLE:  Okay, very well.  4 

Thank you. 5 

CHAIRMAN HOOD:  And I think -- 6 

MR. TEMPLE:  I'm finished, I 7 

appreciate it. 8 

CHAIRMAN HOOD:  Okay. 9 

MR. TEMPLE:  No problem. 10 

CHAIRMAN HOOD:  So we're going to 11 

ask both parties, both sides to brief us.  I 12 

mean brief, not a 20 page private easement 13 

briefing to us.  I prefer sound bites. 14 

MR. TEMPLE:  Very well, not a 15 

problem. 16 

CHAIRMAN HOOD:  And another thing 17 

I'm also going to ask, our legal counsel will 18 

help us on this, what we can and cannot, where 19 

is our jurisdiction, what is and what is not? 20 

You mentioned Ms. Susan.  Mr. 21 
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Morgan, you mentioned Ms. Susan.  Who is Ms. 1 

Susan in the Office of Zoning? 2 

MR. MORGAN:  When I came here last 3 

week -- 4 

CHAIRMAN HOOD:  You mean Ms. 5 

Schellin? 6 

MR. MORGAN:  I thought it -- 7 

CHAIRMAN HOOD:  The young lady 8 

sitting to my left? 9 

MR. MORGAN:  Yes, yes, yes, yes.  10 

She's the one who gave it to me, yes.  Again, 11 

I -- 12 

CHAIRMAN HOOD:  You said Susan, I 13 

thought it was the young lady who works for me 14 

on my job and I said, what's she doing over here? 15 

MR. MORGAN:  No, no, no. 16 

CHAIRMAN HOOD:  Ms. Schellin. 17 

MR. MORGAN:  She called over to 18 

their office and they said they would send the 19 

paperwork over.  And then right after she left 20 

her office, her assistant called them back and 21 



 
 
 160 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

immediately after talking to them the law 1 

office told them that, we're not going to send 2 

Mr. Morgan nothing. 3 

CHAIRMAN HOOD:  Okay. 4 

MR. MORGAN:  So she had to call her 5 

supervisor back and ask permission for me to 6 

even get the paperwork that I have here in front 7 

of me. 8 

CHAIRMAN HOOD:  Okay.  Now another 9 

thing, now I'm not going to contradict what you 10 

said because I'm going, you're going to see that 11 

I want to see the Applicant continue, as I 12 

stated earlier, to have discussions with you. 13 

On Page A-06, is that A-06?  No, I'm 14 

sorry, A-08.  I'm sorry, you were there.  You 15 

said they didn't list your properties, do you 16 

see down at the bottom? 17 

MR. MORGAN:  Yes. 18 

CHAIRMAN HOOD:  All those are your 19 

properties.  It even has 709 Kenyon Street, 20 

707, 705 and this other one is not identified 21 
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there, and then it says Morgan Seafood 3200 1 

Georgia Avenue.  So you said -- 2 

MR. TEMPLE:  There's a 3 

miscommunication, I can probably clarify it 4 

because this gentleman advised me that there 5 

was a document.  The document that was given to 6 

Mr. Morgan, for your reference is this 7 

particular document which I think you may have, 8 

is a pre-hearing statement of the Applicant to 9 

the D.C. Zoning Commission.  If you refer to -- 10 

CHAIRMAN HOOD:  Dated December 11 

23rd, right? 12 

MR. TEMPLE:  Yes.  December 20th, 13 

yes.  And so this is what he had and when he 14 

referred to this as Exhibit 1 in the back, there 15 

is a list of roster property owners and he's not 16 

listed -- 17 

CHAIRMAN HOOD:  Tab, which tab is 18 

that? 19 

MR. TEMPLE:  That's Tab I. 20 

CHAIRMAN HOOD:  Okay. 21 
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MR. TEMPLE:  And so when he looked 1 

at this he observed that he wasn't there listed.  2 

And that's what he was referring to. 3 

CHAIRMAN HOOD:  Oh. 4 

MR. TEMPLE:  And the gentleman 5 

showed me that on their application however 6 

that he was listed, so there may just be some 7 

oversight here. 8 

CHAIRMAN HOOD:  Okay, okay.  I 9 

just, while it may not be the consideration we 10 

were looking for, I do know that his properties 11 

were in this rendering that we have. 12 

MR. TEMPLE:  Yes. 13 

CHAIRMAN HOOD:  Schedule.  Okay.  14 

What else?  Okay.  All right, let me open up.  15 

Commissioners any question?  Commissioner 16 

May? 17 

COMMISSIONER MAY:  Mr. Temple, how 18 

long have you been working on this project for 19 

Mr. Morgan, over here? 20 

MR. TEMPLE:  Thank you. 21 
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CHAIRMAN HOOD:  How long have you 1 

been working for -- 2 

MR. TEMPLE:  Three days. 3 

COMMISSIONER MAY:  Okay. 4 

MR. TEMPLE:  Yes. 5 

COMMISSIONER MAY:  That's helpful 6 

to know.  The, okay, and so now looking at the 7 

photographs, I'm trying to identify from the 8 

rear which one is the, Mr. Morgan's second 9 

property.  So is it the, is 707 the one with 10 

the, we're looking at the back of it -- 11 

MR. MORGAN:  The dog house there. 12 

COMMISSIONER MAY:  Hmm? 13 

MR. MORGAN:  It's got a dog house, 14 

its got a grey car right there in front of the 15 

gate. 16 

COMMISSIONER MAY:  Grey car in 17 

front, its got the bicycle on the -- 18 

MR. MORGAN:  On top. 19 

COMMISSIONER MAY:  -- balcony 20 

there and the tarp falling off of it and such.  21 
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So the plans that we have of the neighborhood 1 

show a property next to that between 707 and the 2 

alley and clearly that property, that building 3 

has been demolished? 4 

MR. MORGAN:  Yes, that used to be my 5 

home also. 6 

COMMISSIONER MAY:  So do you own 7 

that lot? 8 

MR. MORGAN:  I don't own the lot 9 

because the District of Columbia -- 10 

MR. TEMPLE:  Just no. 11 

MR. MORGAN:  No.  I don't own it 12 

anymore. 13 

COMMISSIONER MAY:  Okay.  And it's 14 

in the hands of another private owner or do you 15 

know? 16 

MR. MORGAN:  My property was 17 

illegally, which I call -- 18 

MR. TEMPLE:  It's in the hands of -- 19 

MR. MORGAN:  -- taken from me.  20 

Yes, it belongs to the D.C., it belongs to 21 
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Department of Housing, DCHD.  Department of 1 

Housing Community Development. 2 

COMMISSIONER MAY:  Okay, all 3 

right.  The reason I'm asking is, just trying 4 

to get a sense of the feasibility of your being 5 

able to get an easement.  Because, you know, 6 

the property that's on the corner, the Morgan 7 

Seafood property, you have two sides of that 8 

building.  And so the egress issue seems to be 9 

less acute there. 10 

MR. MORGAN:  Well -- 11 

COMMISSIONER MAY:  But it seems to 12 

be very acute at 707, right? 13 

MR. MORGAN:  Right. 14 

COMMISSIONER MAY:  Particularly, I 15 

mean if that's the property where the other 16 

gentleman who testified lives. 17 

MR. MORGAN:  But the thing is that 18 

you got to understand, Morgan Seafood building 19 

is listed as one lot.  But you have three 20 

addresses for Georgia Avenue.  You have 3200, 21 
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3202 and 3204 Georgia Avenue, which those 1 

properties are on Georgia Avenue. 2 

COMMISSIONER MAY:  Uh-huh. 3 

MR. MORGAN:  And each one of those 4 

properties, the rear of it is right there at the 5 

rear where that car is with the exit, that's 6 

where that exit is. 7 

So if I decide to fix up one of those 8 

buildings, there's -- 9 

COMMISSIONER MAY:  So in other 10 

words, if you were, I mean currently you have 11 

one building that's one three lots. 12 

MR. MORGAN:  It's five lots. 13 

COMMISSIONER MAY:  It's on five 14 

lots? 15 

MR. MORGAN:  Five lots. 16 

COMMISSIONER MAY:  Okay.  And so 17 

that one building on five lots, if you decided 18 

to redevelop it as five lots, there would be all 19 

five facing Georgia Avenue or three facing -- 20 

MR. MORGAN:  Three would be facing 21 
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on Georgia and two would be facing on Kenyon.  1 

And all of them, the rear access would be coming 2 

off of that -- 3 

COMMISSIONER MAY:  Well no that's 4 

not, that doesn't make sense.  Two of them 5 

would have rear access on this up to the 6 

building.  Up to this development, if that's 7 

what you're saying. 8 

Three are facing Georgia and two are 9 

facing Kenyon.  It's the two that are Kenyon 10 

that would be butting up against the back of his 11 

property. 12 

MR. MORGAN:  Well again, it's kind 13 

of, if you look at, let me see which page, which 14 

one it is.  Look at the one where the car is? 15 

COMMISSIONER MAY:  Um-huh. 16 

MR. MORGAN:  Okay, right there 17 

where that board is, that's one door.  Rear 18 

door.  Right there where that car is, that's 19 

another rear door. 20 

So it's two doors right there on 21 
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Georgia Avenue.  Which the front door is at the 1 

front of Georgia Avenue which is, which is right 2 

there.  But then you have the rear is right, 3 

comes out of the same area where the driveway 4 

is where the car is. 5 

COMMISSIONER MAY:  Okay, well I'm 6 

not sure that -- 7 

MR. MORGAN:  Um. 8 

COMMISSIONER MAY:  I'm not sure I 9 

fully understand but I'm actually, and am not 10 

sure that that's really that critical to my 11 

question. 12 

Are you familiar with, Mr. Temple, 13 

since you've been advising on this, are you 14 

familiar with other properties in the 15 

neighborhood that have, that are "landlocked" 16 

that have, that don't have rear alleys on them? 17 

MR. TEMPLE:  I am. 18 

COMMISSIONER MAY:  You are? 19 

MR. TEMPLE:  One. 20 

COMMISSIONER MAY:  One, you're 21 
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one.  And is that the only one you're aware of 1 

and -- 2 

MR. TEMPLE:  I don't know of any 3 

properties in the neighborhood where there's 4 

been a taking -- 5 

COMMISSIONER MAY:  That's not, 6 

that wasn't my question. 7 

MR. TEMPLE:  Well I'm answering 8 

your question. 9 

COMMISSIONER MAY:  Okay. 10 

MR. TEMPLE:  I don't know, the only 11 

one that I know of there was not taking where 12 

it resulted in the closure of an alleyway.  I 13 

don't know of any in the neighborhood otherwise 14 

to answer your question. 15 

COMMISSIONER MAY:  The question 16 

is, were you aware of others that were 17 

landlocked?  I mean if you look at the plans 18 

that were submitted by the Applicant you'll see 19 

that there, I mean I counted 20 or 30 that are 20 

just in the little bit of land that I saw. 21 
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MR. TEMPLE:  Yes.  May I, I was 1 

curious by your observation in that regard, but 2 

I was more curious by the history behind that 3 

particular situation.  Because it's one thing 4 

to say that something is landlocked and 5 

therefore constitutes a similarity.  But I 6 

don't know if it's precedential. 7 

And the point is is that if there 8 

were developments that resulted in the 9 

land-lock, and the question is whether or not 10 

the land-lock even occurred as a result of the 11 

taking of a public easement.  And -- 12 

COMMISSIONER MAY:  Right.  Well 13 

and I, we don't have any evidence to indicate 14 

that there actually is an easement there unless 15 

for some reason there is what you argue an 16 

implied easement or a common law easement, 17 

right? 18 

MR. TEMPLE:  Certainly. 19 

COMMISSIONER MAY:  You still have 20 

to make that case because right now the only 21 
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evidence that we have is that there's -- 1 

MR. TEMPLE:  That's correct. 2 

COMMISSIONER MAY:  -- there is no 3 

easement. 4 

MR. TEMPLE:  That's correct.  But 5 

I would say that this Board in particular should 6 

always have its eye because it's almost 7 

elementary common law that whenever there is an 8 

alleyway or a thorough way, and there's plenty 9 

of case law in this jurisdiction in Maryland. 10 

And I was surprised that that issue 11 

had not been addressed.  But at this level, 12 

when that happens, that should be a primary 13 

issue that should be reviewed -- 14 

COMMISSIONER MAY:  Well that's why 15 

-- 16 

MR. TEMPLE:  -- in the public 17 

interest. 18 

COMMISSIONER MAY:  That's why the 19 

Chairman is asking you for information that 20 

makes that case.  Because as I said, right now 21 
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we don't have, I mean, I don't recall this ever 1 

coming up in the many years that I've been on 2 

this Commission.  And in fact, I've never heard 3 

of a common law easement or an implied easement. 4 

MR. TEMPLE:  I'm shocked. 5 

COMMISSIONER MAY:  And -- 6 

MR. TEMPLE:  I'm shocked at that 7 

quite frankly. 8 

COMMISSIONER MAY:  Well, you know, 9 

I don't know -- 10 

MR. TEMPLE:  With all due respect 11 

-- 12 

COMMISSIONER MAY:  I understand 13 

that -- 14 

MR. TEMPLE:  With all due respect 15 

I'm shocked at that. 16 

COMMISSIONER MAY:  -- and I've been 17 

on the Zoning Commission for many, many years. 18 

MR. TEMPLE:  I appreciate that. 19 

COMMISSIONER MAY:  So, but it just 20 

doesn't come up in this circumstance. 21 
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MR. TEMPLE:  And I think that 1 

results -- 2 

COMMISSIONER MAY:  So -- 3 

MR. TEMPLE:  That results the fact 4 

of this, it's a public interest and I think the 5 

public interest -- 6 

COMMISSIONER MAY:  I understand.  7 

I understand what you're trying to argue and I 8 

-- 9 

MR. TEMPLE:  I'm not -- 10 

COMMISSIONER MAY:  I mean argue in 11 

the legal sense, right?  You're trying to make 12 

the case that's that what occurred here. 13 

And the Chairman has asked you to 14 

make that case in writing to us.  And I'll wait 15 

to hear that. 16 

MR. TEMPLE:  Mr. May, can I say, 17 

just indulge on something?  This gentleman or 18 

any person in the city that's sitting where he 19 

sits, they do not have the resources to retain 20 

people. 21 
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I cannot say to you that I had to 1 

spend money, time doing something that now he's 2 

burdened with, will do it.  But what I'm saying 3 

to you is that in the public interest that 4 

particular issue should be addressed by the 5 

government -- 6 

COMMISSIONER MAY:  You may well be 7 

right on that, but it's, all I can say is that 8 

it's not an issue that's come before us before. 9 

MR. TEMPLE:  And we'll, thank you, 10 

I appreciate that. 11 

COMMISSIONER TURNBULL:  I would 12 

just echo Commissioner May's comment.  I think 13 

there's a certain burden of proof that lies upon 14 

the party in opposition to be able to, but there 15 

was some comments made earlier that said that 16 

there was an agreement with the previous owner.  17 

Is there any written documentation with that? 18 

I mean these are the kind of things 19 

that, that's part of the burden of proof that 20 

would need to come up out of this. 21 
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MR. TEMPLE:  Thank you. 1 

CHAIRMAN HOOD:  Thank you acting 2 

Vice-Chair. 3 

VICE CHAIR MILLER:  I didn't have 4 

to do anything. 5 

CHAIRMAN HOOD:  Rob was appointed 6 

acting Vice-Chair tonight. 7 

VICE CHAIR MILLER:  For two minutes 8 

while you had to step out of the room.  So yes, 9 

I'm interested in getting a written briefing 10 

from both parties on -- 11 

MR. TEMPLE:  Yes, sir. 12 

VICE CHAIR MILLER:  -- you know, 13 

making the case for and against this implied 14 

easement on the adjacent property.  And as the 15 

Chairman had said, we're also going to have our 16 

own legal counsel look at the issue as well. 17 

MR. TEMPLE:  Thank you very much. 18 

VICE CHAIR MILLER:  But given that 19 

there is, there appears to be, looking at the 20 

site plan that we were looking, that is still 21 
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up there, that given that there does appear to 1 

be space behind the buildings that front on 2 

Kenyon Street, except for Morgan Seafood, 3 

right, because it goes all the way back to the 4 

property line at all points? 5 

MR. MORGAN:  Yes. 6 

VICE CHAIR MILLER:  For all the, 7 

for the two lots even on Kenyon? 8 

MR. MORGAN:  The buildings going 9 

all the way back.  The one building at 705, they 10 

have about, I say about six feet before it 11 

touches the building and they have a basement.  12 

And the basement, because that's the only one 13 

on that block that has a basement.  That's at 14 

705. 15 

So even if you try to put that 16 

easement there, that's only like six feet 17 

before you get to the stairways going down to 18 

the basement at 705. 19 

VICE CHAIR MILLER:  I understand 20 

what you're saying, but it only, this wouldn't 21 
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be an, I'm talking about, you're exploring with 1 

your immediate neighbors on Kenyon, one of 2 

which you're now saying apparently is the 3 

District Government, the creation of a 4 

pedestrian easement just for the benefit of 5 

these property owners here, not for the public 6 

to be using? 7 

MR. MORGAN:  Right. 8 

VICE CHAIR MILLER:  Often a 9 

pedestrian type of an easement is no more than 10 

six feet or four feet. 11 

MR. MORGAN:  Okay. 12 

VICE CHAIR MILLER:  So I just think 13 

it's something you might want to explore with 14 

your neighbors.  I mean you own more of the 15 

property there, you used to.  All but what 16 

seven -- 17 

MR. MORGAN:  Oh, I used to own all 18 

of it at one time. 19 

VICE CHAIR MILLER:  Well, yes.  So 20 

you definitely could have done it then for 21 
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yourself. 1 

MR. MORGAN:  Again -- 2 

VICE CHAIR MILLER:  You have the 3 

access, but you also have the access from the 4 

adjacent property because of the no, nothing 5 

developed on it. 6 

MR. MORGAN:  Right, because we 7 

never had an issue with that.  And I have the 8 

building permit right here where, when they put 9 

the wrought iron fence up, the previous owner 10 

asked me permission so we could put the fence 11 

up because he knew about the applied easement 12 

that was there from the property.  And that's 13 

why I filed for the permit. 14 

VICE CHAIR MILLER:  Do you own, you 15 

don't own 705, right? 16 

MR. MORGAN:  No I don't. 17 

VICE CHAIR MILLER:  And you don't 18 

own the 709? 19 

MR. MORGAN:  No I don't. 20 

VICE CHAIR MILLER:  So that's all 21 
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I'm asking is for you to explore talking with 1 

those owners.  One of which I understand now is 2 

the Government so that might be more difficult, 3 

that might be something that we need to explore, 4 

but the owner of 705 at least, of having access 5 

that extends all the way from Morgan's Seafood 6 

to the alley. 7 

MR. MORGAN:  Well I've talked to 8 

him.  He was supposed to be here, I don't know 9 

if he couldn't off work because he's a sous 10 

chef.  And he was supposed to be here because 11 

he's even complaining about the fact that he 12 

can't even put, with the fence up he couldn't 13 

even park his motorcycle in the rear of his 14 

property because he's gotten two tickets. 15 

VICE CHAIR MILLER:  Okay.  Let me 16 

just ask one question related to your business.  17 

What are the hours, are you open seven days a 18 

week? 19 

MR. MORGAN:  I'm open seven days a 20 

week. 21 
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VICE CHAIR MILLER:  And what are 1 

the hours? 2 

MR. MORGAN:  I open my business 3 

doors at 11:00 to 12:00 midnight Monday through 4 

Thursdays.  Fridays and Saturdays I'm open 5 

till 2 o'clock in the morning and on Sundays I 6 

open from 12:00 to 9:00. 7 

But I get up around 6:00 to 6:30 8 

every morning because I have to make sure that 9 

I call, because everyday I get seafood in 10 

everyday because I don't try to carry out the 11 

large inventory.  We've been there for 83 12 

years, I've got to a size where as though when 13 

I need to call, what I need to have in to make 14 

sure that I have everything in fresh daily. 15 

VICE CHAIR MILLER:  Well thank you 16 

for all your business that you've provided to 17 

the surrounding neighborhood and to residence 18 

across the city for some many years.  I don't 19 

have any other questions, Mr. Chairman. 20 

MR. TEMPLE:  Thank you, sir. 21 
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CHAIRMAN HOOD:  Thank you very 1 

much.  Does the Applicant, any other questions 2 

up here?  Okay, does the Applicant have any 3 

cross examination? 4 

MR. FREEMAN:  No, sir. 5 

CHAIRMAN HOOD:  Okay.  All right, 6 

let's do rebuttal and closing. 7 

MR. FREEMAN:  Just a couple things 8 

I would like to point out. 9 

CHAIRMAN HOOD:  You're going to do 10 

your rebuttal first.  Because we're going to 11 

cross on rebuttal. 12 

MR. FREEMAN:  I'm sorry? 13 

CHAIRMAN HOOD:  We're going to do 14 

cross on rebuttal. 15 

MR. FREEMAN:  You're going to do 16 

cross on rebuttal, okay.  We submitted today 17 

some materials in anticipation of some of the 18 

issues that came up today. 19 

With respect to this implied 20 

easement or common law easement, it is, this has 21 
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come up a couple of times and it's the burden 1 

of the person claiming that easement to 2 

demonstrate that that easement exists.  So 3 

from our perspective there is no common law 4 

easement, there is no implied easement.  And -- 5 

CHAIRMAN HOOD:  So we won't be 6 

getting a -- 7 

MR. FREEMAN:  No, we will submit a 8 

brief on that. 9 

CHAIRMAN HOOD:  Okay. 10 

MR. FREEMAN:  And as shown on the 11 

photos attached to our materials, they cannot 12 

cross across, they cannot access across our 13 

private property today.  So today, no one can, 14 

that would be a trespass today. 15 

In addition, Exhibit C -- 16 

CHAIRMAN HOOD:  I'm just going to 17 

ask you this, how much notice was given?  18 

Because I'm going to tell you, a picture is 19 

worth a thousand words. 20 

MR. FREEMAN:  Yes. 21 
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CHAIRMAN HOOD:  When you go home 1 

tonight, Mr. Freeman, and you've got a gate up 2 

in your back, see I'm a realists. 3 

MR. FREEMAN:  Yes. 4 

CHAIRMAN HOOD:  You know, you're 5 

going to have some problems regardless of the 6 

issue. 7 

MR. FREEMAN:  Yes. 8 

CHAIRMAN HOOD:  You know, 9 

sometime, that's why I want us to try to work 10 

together. 11 

MR. FREEMAN:  We understand. 12 

CHAIRMAN HOOD:  Because I'm going 13 

to tell you something, like we did in another 14 

case.  Some time when we come around here we 15 

development, when it hits us it's a different 16 

story. 17 

MR. FREEMAN:  We understand. 18 

CHAIRMAN HOOD:  Okay. 19 

MR. FREEMAN:  We understand that, 20 

but -- 21 
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CHAIRMAN HOOD:  All right, I didn't 1 

mean to interrupt, but I'm going to tell you -- 2 

MR. FREEMAN:  No, fair enough. 3 

CHAIRMAN HOOD:  -- these pictures 4 

here I have problems with.  I have concerns 5 

with. 6 

MR. FREEMAN:  Here's what I would 7 

say.  With respect to the installation of 8 

fences, all applicable, you know, you go to 9 

DCRA, you apply for a permit, you submit an 10 

application.  All applicable reviews and 11 

approvals took place in order for a permit to 12 

be issued for the erection of those fences.  13 

That's all I'm going to say about that. 14 

CHAIRMAN HOOD:  Uh-huh. 15 

MR. FREEMAN:  With respect to, we 16 

could build to our Southern lot line today as 17 

a matter of right.  This particular zone, there 18 

is no side yard requirement. 19 

So hopefully you will approve this 20 

case, but if you don't, you could go design a 21 
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building as a matter of right and build to -- 1 

CHAIRMAN HOOD:  Don't, don't, Mr. 2 

Freeman, you don't need -- 3 

MR. FREEMAN:  It's -- 4 

CHAIRMAN HOOD:  You don't need to 5 

threaten this Commission. 6 

MR. FREEMAN:  I'm not threatening, 7 

I'm just saying -- 8 

CHAIRMAN HOOD:  I take that as a 9 

threat. 10 

MR. FREEMAN:  -- as a matter of -- 11 

CHAIRMAN HOOD:  Just stick with the 12 

case.  If you want to do a matter of right, why 13 

are you here? 14 

MR. FREEMAN:  My point exactly -- 15 

CHAIRMAN HOOD:  Okay. 16 

MR. FREEMAN:  -- there is no side 17 

yard -- 18 

CHAIRMAN HOOD:  Don't go there. 19 

MR. FREEMAN:  -- requirement in 20 

this particular zone.  That's my point.  The 21 



 
 
 186 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

property owner has the right to build to the 1 

property line. 2 

The next point I'd like to make has 3 

been noted.  This condition, rear yards 4 

abutting side lot lines exist throughout the 5 

District of Columbia.  It's not a, there's some 6 

question, conversation about how often this 7 

occurrence occurs. 8 

We've attached to our materials a 9 

number of situations in the District of 10 

Columbia where you have a side lot line that 11 

abuts a rear lot line.  Again, that's, we don't 12 

have attached but that is, that is attached in 13 

the middle portion. 14 

For example, the Northwest corner 15 

or Sherman Avenue and Lamont Street.  Side lot 16 

line, rear lot line.  Northeast corner of 17 

Georgia Avenue and Park Road, same situation. 18 

So this is one, two, three, four, 19 

just five examples of that situation throughout 20 

the District.  And we can spend time providing 21 
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more and more examples of that. 1 

Last but not least.  The building 2 

code, I'm sorry, one more point.  With respect 3 

to this access egress safety issue, the 4 

building code, and we cited the applicable 5 

provisions of the building code, requires that 6 

property owners are required to provide egress 7 

on their own property. 8 

That's what the building code 9 

requires.  Section 1024.6 doesn't require any 10 

adjacent property owner to provide egress or 11 

access across someone else's property.  So 12 

respectfully to the extent that the egress 13 

needs to be provided, that needs to be provided 14 

on those lots. 15 

Last but not least.  As we've 16 

indicated before, and as is noted in the 17 

department, the Office of Planning's report, we 18 

have a minimum, from the fire department, that 19 

says we have looked at the claim regarding the 20 

adverse impact of this developments on the 21 
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adjacent properties and the fire department has 1 

determined that the project, as proposed, can 2 

move forward without having any adverse 3 

impacts.  So that's not from me, that's not 4 

from the Client's, that's from the fire 5 

department which is an independent, neutral 6 

agency. 7 

So that concludes our rebuttal.  8 

I'm having -- 9 

CHAIRMAN HOOD:  Okay, is there any 10 

cross, Mr. Temple, on rebuttal? 11 

(Off microphone comments.) 12 

CHAIRMAN HOOD:  You want to speak 13 

into your microphone? 14 

MR. TEMPLE:  I don't have a copy of 15 

the fire departments report, but the question 16 

is, is to what extent did the fire department 17 

consider specifically the public safety 18 

implications of this property, on those 19 

specific properties in writing? 20 

MR. FREEMAN:  That was a specific 21 
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-- 1 

(Off record comments.) 2 

CHAIRMAN HOOD:  If you could 3 

provide him with a copy of that?  Mr. Temple, 4 

I'm going to answer that.  They do a full 5 

analysis. 6 

(Off record comments.) 7 

MR. FREEMAN:  There was a specific 8 

question, a specific description of the issue 9 

and concern that was raised.  And that was in 10 

the fire departments email. 11 

CHAIRMAN HOOD:  Okay.  All right, 12 

next question. 13 

MR. TEMPLE:  Yes.  To the extent 14 

that the city, you applied for a permit from the 15 

city.  Did you give any notice to the 16 

contiguous owners that you are applying for a 17 

permit? 18 

MR. FREEMAN:  No, we did -- 19 

MR. TEMPLE:  Relative to the fence. 20 

MR. FREEMAN:  -- not provide notice 21 
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that we were applying for a permit. 1 

MR. TEMPLE:  Okay.  And once the 2 

permit was granted, did you advise them that you 3 

were going to, did you notify them that you were 4 

going to put the fence next to their property 5 

with sufficient time for them to address their 6 

own personal issues? 7 

MR. FREEMAN:  No. 8 

MR. TEMPLE:  I don't have any 9 

further questions. 10 

CHAIRMAN HOOD:  Okay, thank you 11 

very much.  Any closing? 12 

MR. FREEMAN:  I know I was very 13 

emotionally charged, but ultimately what this 14 

case boils down to is whether we meet the 15 

standards in this zoning regulations for 16 

approval of our plan unit development. 17 

We have demonstrated, in my view, 18 

beyond any question that we meet all applicable 19 

standards for approval of the PUD.  We are 20 

consistent with the Comprehensive Plan, we meet 21 
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the standards for their flexibility requested 1 

and we provided sufficient substantial public 2 

benefits and amenities that balance and 3 

commensurate with the degree of relief 4 

necessary. 5 

Respectfully, we heard a lot about 6 

an implied easement across private property.  7 

We've heard that for a number of months but 8 

there is in fact no private easement across our 9 

private property. 10 

We're happy to meet with Mr. Morgan 11 

and talk about our development.  Obviously 12 

we'll have to work with him as we move forward. 13 

But with respect to the standards 14 

upon which the application is reviewed, we 15 

believe we meet those standards and would 16 

ultimately request that the Zoning Commission 17 

agree at the appropriate time.  Thank you. 18 

CHAIRMAN HOOD:  Okay, thank you.  19 

We're going to end this hearing.  It actually 20 

has not been a long night.  When Mr. Freeman 21 
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said a long night I look at 9:06, sometimes we 1 

don't get out until a quarter to 12:00.  So 2 

actually this is an early night for the 3 

Commission. 4 

MR. TEMPLE:  Goodnight. 5 

CHAIRMAN HOOD:  Ms. Schellin, can 6 

you go over the list with Mr. Freeman and Mr. 7 

Temple. 8 

MS. SCHELLIN:  Yes, I just have a 9 

couple of things.  As he said, you guys asked 10 

that he and, that the Applicant and Mr. Morgan 11 

meet to discuss their issues.  That you'd like 12 

more information on the implied easement and 13 

that's all I have. 14 

COMMISSIONER MAY:  I was hoping 15 

they would look at the configuration of the 16 

penthouses on the rooftop to consolidate from 17 

four into two.  I don't know if the rest of the 18 

Commission support that position but that's 19 

what I would like to see. 20 

MR. FREEMAN:  We'll you can submit 21 
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a revised plan. 1 

COMMISSIONER MAY:  Okay. 2 

MR. TEMPLE:  Is there a timeline 3 

relative to the submission of these briefs? 4 

MS. SCHELLIN:  We haven't gotten 5 

there yet. 6 

CHAIRMAN HOOD:  We're working on 7 

that, we're trying to get everything and we'll 8 

work on all that. 9 

MR. TEMPLE:  Excuse me, I'm sorry. 10 

CHAIRMAN HOOD:  Okay. 11 

MS. SCHELLIN:  We'll get to the -- 12 

CHAIRMAN HOOD:  We'll work out some 13 

dates and everything. 14 

MS. SCHELLIN:  Okay.  Anything 15 

else, Commissioner May? 16 

CHAIRMAN HOOD:  Highlights or 17 

anything? 18 

MS. SCHELLIN:  Okay. 19 

CHAIRMAN HOOD:  Mr. Miller, hold 20 

one, Commissioner Miller? 21 
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MS. SCHELLIN:  Commissioner 1 

Miller? 2 

VICE CHAIR MILLER:  I would like to 3 

receive from the Applicant, I understand that 4 

the lack of requirement for a side yard in the 5 

underlying zoning and in the PUD and I would 6 

like to know from an architectural, I guess from 7 

a brief statement submitted on what the impact 8 

on the development would be for providing some 9 

kind of easement, on your own property, of three 10 

or four feet setback from the property line.  11 

If you could write a statement. 12 

You could include in that statement 13 

why you don't have to do that, but I would like 14 

to hear what the adverse impact if that were to 15 

happen.  I don't want the, on the proposed 16 

design. 17 

And I'm sure it would have a lot of 18 

impact because you could not even have a lot of 19 

leeway up on the roof to do very much, but I 20 

would just like to get that kind of information 21 



 
 
 195 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

if possible, Mr. Chairman. 1 

CHAIRMAN HOOD:  So we're going to 2 

get that.  Anything else? 3 

MS. SCHELLIN:  Okay. 4 

CHAIRMAN HOOD:  Yes, who else? 5 

MS. SCHELLIN:  Okay, timing? 6 

CHAIRMAN HOOD:  Can you tell us 7 

some dates? 8 

MS. SCHELLIN:  Yes.  Because of 9 

asking that they meet, it thought that they 10 

might need a couple weeks, so I thought that if 11 

we could, because I, Chairman Hood, you want 12 

them to actually meet and then provide a report 13 

on their meeting?  Provide a statement on their 14 

meeting, so you actually want them to meet and 15 

then report back on their meeting? 16 

CHAIRMAN HOOD:  Yes, I think that 17 

would be good. 18 

MS. SCHELLIN:  Okay, the outcome of 19 

that meeting.  So I thought that they might 20 

need some time to do that so I thought that the 21 
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additional filings or everything that's been 1 

asked for, so meeting and providing a statement 2 

back on that meeting, everything being due by 3 

3:00 p.m. March 31st. 4 

And then responses to anything 5 

that's filed by 3:00 p.m. April 7th.  And then 6 

the Commission could take this up at their April 7 

15th meeting which is a Tuesday. 8 

CHAIRMAN HOOD:  And I want to go 9 

back to something that Commissioner Miller 10 

raised.  And maybe the Applicant, you know, and 11 

I'm just saying this, I'm not saying you have 12 

to do this, maybe the Applicant can help, as Mr. 13 

Temple mentioned, legal fees. 14 

And I'm not trying to put Mr. Temple 15 

out of business, but legal fees sometimes can 16 

be kind of hard on folks in this city.  I'll 17 

just use myself for example. 18 

But I can tell you that Commissioner 19 

Miller, I think, made a win, win to help you with 20 

the easement, Mr. Morgan, on your property, on 21 
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your side.  And maybe the Applicant can help 1 

you. 2 

That's just something, the 3 

conversation that maybe you all can assist and 4 

help with that.  Not that we putting Mr. Temple 5 

out of business, but I'm saying, that's just one 6 

idea that you all may be able to help. 7 

Because I'm going to tell you, I'm 8 

looking at a car in the back.  None of us in here 9 

want to go home to nothing like that, okay?  So 10 

I'm expecting some fine results when we come 11 

back on whatever those dates are.  That's what 12 

I'm going to be looking for, okay. 13 

All right, do we have anything else, 14 

Ms. Schellin?  All right, I want to thank 15 

everyone for their participation -- 16 

MS. SCHELLIN:  I'm sorry, yes, one 17 

more thing.  Draft findings, facts of 18 

conclusions of law, if you choose to submit them 19 

would be due by the April 7th date, 3 o'clock 20 

p.m. 21 



 
 
 198 
 
 

 
 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 

CHAIRMAN HOOD:  Okay, anything 1 

else?  All right, I'm going to thank everyone 2 

for their participation and this hearing is 3 

adjourned. 4 

(Whereupon, the hearing in the 5 

above-mentioned matter was adjourned at 9:11 6 

p.m.) 7 


